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CHANGING TIDES: EXPLORING THE CURRENT 
STATE OF CIVIL RIGHTS WITHIN THE DE- 
PARTMENT OF JUSTICE 


THURSDAY, MARCH 22, 2007 

House of Representatives, 

Subcommittee on the Constitution, 

Civil Rights, and Civil Liberties, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 10:07 a.m., in 
Room 2237, Rayburn House Office Building, the Honorable Jerrold 
Nadler (Chairman of the Subcommittee) presiding. 

Present: Representatives Nadler, Davis, Ellison, Conyers, Scott, 
Franks, Pence, Issa, and Jordan. 

Staff present: David Lachmann, Chief of Staff; LaShawn Warren, 
Majority Counsel; Crystal Jezierski, Minority Counsel; and Susana 
Gutierrez, Professional Staff Member. 

Mr. Nadler. Good morning. This hearing of the Subcommittee 
on the Constitution, Civil Rights, and Civil Liberties will come to 
order. 

Today’s hearing will examine the work of the Civil Rights Divi- 
sion of the Department of Justice. 

The Chair recognizes myself for 5 minutes for an opening state- 
ment. 

Today we begin the Subcommittee’s oversight over the Civil 
Rights Division of the Department of Justice. The Division, estab- 
lished by Civil Rights Act of 1957, is charged with the enforcement 
of our Nation’s civil rights laws, prohibiting discrimination on the 
basis of race, sex, disability, religion and national origin. The Con- 
stitution’s promise of equal protection under the laws has, for 
many, remained unfulfilled. Our civil rights laws exist to make 
that promise a reality for all Americans. 

The recently released report by the Citizens’ Commission on Civil 
Rights, “The Erosion of Rights: Declining Civil Rights Enforcement 
Under the Bush Administration,” documents a very troubling pat- 
tern of the politicization of the Division’s work. The findings, by 
this bipartisan group of career civil rights professionals, are very 
troubling. They reflect concerns that have been raised for several 
years, and which, until now, have not been subject to the scrutiny 
of this Subcommittee. 

Allegations of the politicization of law enforcement are certainly 
not new to the Members of this Committee. An extremely dis- 

( 1 ) 
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turbing pattern is emerging from this Administration of relentless 
political interference in the basic enforcement of our laws. 

In areas such as the Voting Rights Act, which this Committee 
and the Congress just recently reauthorized last year, we have re- 
ceived allegations that political considerations have trumped the 
recommendations of career staff. In some of these cases, the courts 
have upheld the recommendations of the civil rights professionals 
in the Division and have struck down the political decisions im- 
posed by what some have called the Shadow Civil Rights Divi- 
sion — that is, the political appointees who change the decisions or 
the recommendations of the professional staff and make different 
rulings on behalf of the Division, only to see those rulings upset by 
the courts because the rulings were held to be contrary to law. 

If the rule of law is to have any meaning, if the civil rights laws 
this Committee produces are to have any value, then we must be 
assured that those laws will be enforced without fear or favor or 
political contamination. 

I hope that we can get some answers to these very serious allega- 
tions, and I look forward in particular to Mr. Kim’s testimony. 

I will note that we did not get his testimony until yesterday 
evening. This has become a pattern with the Justice Department, 
one that I find unacceptable. I would be interested to know wheth- 
er the Attorney General thinks he is accountable to anyone, be- 
cause the contempt the department has shown toward this Com- 
mittee, among other things, by not giving us that testimony until 
last night and to its Members and the American people is deplor- 
able. 

I realize that this Administration has gotten a free ride for the 
last 6 years, but that is over. This Committee will fulfill its con- 
stitutional duty, and I hope that, in the future, we can count on 
the department’s cooperation. 

And that means, among other things, answering our questions 
and giving us testimony before the night before the hearing. 

I yield back the balance of my time. 

I will now yield for an opening statement to the distinguished 
Ranking minority Member, the gentleman from Arizona, Mr. 
Franks. 

[The prepared statement of Mr. Nadler follows:] 

Prepared Statement of the Honorable Jerrold Nadler, a Representative in 

Congress from the State of New York, and Chairman, Subcommittee on 

THE Constitution, Civil Rights, and Civil Liberties 

Today we begin the Subcommittee’s oversight over the Civil Rights Division of the 
Department of Justice. 

The Division, established by Civil Rights Act of 1957, is charged with the enforce- 
ment of our nation’s civil rights laws, prohibiting discrimination on the basis of race, 
sex, disability, religion and national origin. The Constitution’s promise of equal pro- 
tection under the laws has, for many, remained unfulfilled. Our civil rights laws 
exist to make that promise a reality for all Americans. 

The recently released report by the Citizens’ Commission on Civil Rights, “The 
Erosion of Rights: Declining Civil Rights Enforcement Under the Bush Administra- 
tion,” documents a very troubling pattern of the politicization of the Division’s work. 
The findings, by this bi-partisan group of career civil rights professionals, are very 
troubling. They reflect concerns that have been raised for several years, and which, 
until now, have not been subject to the scrutiny of this Subcommittee. 

Allegations of the politicization of law enforcement are certainly not new to the 
members of this Committee. An extremely disturbing pattern is emerging from this 
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administration of relentless political interference in the basic enforcement of our 
laws. 

In areas, such as the Voting Rights Act — which this Committee just reauthor- 
ized — we have received allegations that political considerations have trumped the 
recommendations of career staff. In these cases, the courts have upheld the rec- 
ommendations of the civil rights professionals in the Division, and have struck down 
the political decisions imposed by what some have called the Shadow Civil Rights 
Division. 

If the rule of law is to have any meaning, if the civil rights laws this Committee 
produces are to have any value, then we must be assured that those laws will be 
enforced without fear or favor. 

I hope that we can get some answers to these very serious allegations, and I look 
forward to Mr. Rim’s testimony. 

I will note that we did not get his testimony until yesterday evening. This has 
become a pattern with the Justice Department, one that I find unacceptable. I 
would be interested to know whether the Attorney General thinks he’s accountable 
to anyone, because the contempt the Department has shown toward this Committee, 
to its members, and to the American people is deplorable. 

I realize that this administration has gotten a free ride for the last six years, but 
that’s over. This Committee will fulfill its constitutional duty, and I hope that, in 
the future, we can count on the Department’s cooperation. 

I yield back the balance of my time. 

Mr. Franks. Well, thank you, Mr. Chairman. I am very pleased 
to be here today to discuss the recent activities of the Civil Rights 
Division in the Department of Justice. 

And, Mr. Kim, thank you for being here, sir. 

The Division performs work that is important to the health of 
this Nation. And the evidence that we have in front of us here 
today indicates that it has been well led in recent years. 

In 2006, the Voting Section filed 17 new lawsuits, which more 
than doubles the average number of lawsuits filed during the pre- 
ceding 30 years. 

This fall, the Division oversaw the largest election monitoring ef- 
fort ever conducted by the Department of Justice for a midterm 
election. 

Last year, the Employment Litigation Section filed as many law- 
suits challenging a pattern or practice of discrimination as during 
the last 3 years of the previous Administration combined. 

And in the last 6 years, the Division has tripled the number of 
agreements reached with police departments across the country 
and convicted 50 percent more law enforcement officials for mis- 
conduct, such as the use of excessive force, as compared to the pre- 
vious 6 years. 

In fiscal year 2006, the department obtained a record number of 
convictions in the prosecution of human trafficking crimes. Those 
victims were predominantly women and minorities. 

I was also pleased to see the Division’s recent report on its ef- 
forts to protect religious liberty. Religious freedom is the corner- 
stone from which all of our rights, including our civil rights, grow. 

To reject the importance of our religious freedoms is to reject the 
very basis upon which the premise of the statutes the Division is 
charged with — of enforcing. 

My colleagues in this majority have criticized the Division for its 
enforcement activities. They disagree with the chosen priorities of 
the President, the Attorney General and with Mr. Kim. While it is 
certainly their right to disagree with the Division’s decisions, the 
evidence shows that the Division has vigorously pursued those 
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areas of the law that are most critical to civil rights and race rela- 
tions in this country. 

Under the current Administration, the department has increased 
the number of prosecutions and the number of convictions in key 
areas. 

Similarly, the Division has had no rule 11 — the rule under the 
Federal code of civil procedure, which seeks to ensure a certain 
level of good faith in all cases brought in Federal courts viola- 
tions — no rule 11 violations. I mention this because the Division 
under the leadership of President Clinton and former Attorney 
General Janet Reno was ordered to pay or agreed to pay approxi- 
mately $4 million for having brought frivolous lawsuits. 

That means the lawsuits and the arguments made in those law- 
suits were so lacking in merit that the lawyers of the Division and 
the Division were sanctioned for having even brought them. 

The ultimate goal of the department’s work in all areas should 
be to punish wrongdoing and to remove deserving wrongdoers from 
our communities. 

And while I would hope that the Division is always asking how 
it can do its job better, it seems clear that the Division has been 
working to ensure that it furthers the important mandate it was 
given when formed 50 years ago. 

Over the last few years, the Division has continued to ask itself 
how it can improve its performance while responding to what the 
public views as traditional civil rights violations and working hard 
to respond to emerging civil rights threats. This effort should be 
applauded and not criticized. 

The job of the Division and, quite frankly, the Department of 
Justice as a whole is to provide national leadership on various legal 
issues and to address complex multijurisdictional cases and legal 
issues that promote the dignity of humanity. 

I applaud the Division and the department’s current leadership 
for making these strategic decisions and working to meet new chal- 
lenges while continuing to address the longstanding issues that 
may sadly remain in some pockets of our Nation. 

Thank you for joining us here today, Mr. Kim. And I look for- 
ward to discussing many of these issues with you and our other 
witnesses. 

Thank you, Mr. Chairman. 

[The prepared statemet of Mr. Franks follows.] 

Prepared Statement of the Honorable Trent Franks, a Representative in 

Congress from the State of Arizona, and Ranking Member, Subcommittee 

ON the Constitution, Civil Rights, and Civil Liberties 

Thank you Mr. Chairman, 

Mr. Chairman, our work to ensure the franchise to all citizens is not yet done. 
I’m delighted to see that we can all agree, that there must be law to ensure that 
all citizens have protection from false information about elections AND receive 
unencumbered access to the ballot. Voters must be confident that their vote is not 
diluted or cancelled out through voter fraud, by those who would make false state- 
ments to illegally participate in elections. As we know, the Supreme Court has held 
that (quote) “the right of suffrage can be denied by a debasement or dilution of the 
weight of the citizens’ vote just as effectively as by wholly prohibiting the free exer- 
cise of the franchise.” ^ 


^Reynolds v. Sims, 377 U.S. 533, 555 (1964). 
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We must ensure that only citizens are participating in elections, and this hill 
brings us closer to that goal by penalizing those who would seek to dilute citizen 
votes. Eligible citizens are able to prove their eligibility and are not dissuaded from 
voting if required to do so. We know that states that have worked to strictly control 
the integrity of their voter rolls have experienced positive results. The issue hits 
close to home for me. 

At the Committee’s field briefing in Arizona, Secretary of State Jan Brewer dis- 
cussed the effects of the newly enacted identification law known as Proposition 200. 
Under Proposition 200, all voters are required to present identification at the polls 
before casting a ballot, and all new voter registration applications must be accom- 
panied by sufficient proof of citizenship. While identification is required in all Ari- 
zona jurisdictions, 15 jurisdictions have successfully implemented a proof of citizen- 
ship requirement. Secretary Brewer testified that Arizona has experienced a 15.4 
percent INCREASE in voter registration since the requirements of Proposition 200 
went into effect. 

Currently, state and local governments do not have any effective way to prevent 
non-citizens from registering to vote and voting. Section 303(b)(4)(A) of HAVA re- 
quires inclusion of a citizenship box on the National Voter Registration Form. When 
applying to register to vote, individuals must check the box affirming their citizen- 
ship. The law provides that registration forms that do not have the box checked 
should be rejected and returned to the individual. However, some states are not en- 
forcing this requirement. Even in states that do enforce the citizenship requirement, 
it is still done on an honor system that relies on the truthful response of the reg- 
istrant. While the present state of the law leaves the system open to abuse, our 
work in this Committee will take us one step further to help to insure that only 
eligible citizens are voting. 

While there may be disputes about the nature and extent of voter fraud, there 
can be no dispute that it occurs. People must be protected from false information 
about elections and encouraged that their vote will be counted and will not be can- 
celled out by an illegal vote. 

With these aims in mind, I look forward to seeing our hard work on this issue 
come to fruition today. 

Thank you, Mr. Chairman. 

Mr. Nadler. Thank you, Mr. Franks. 

In the interest of proceeding to our witnesses, and we have two 
panels today, and mindful of our busy schedules, I would ask that 
other Members submit their statements for the record. Without ob- 
jection, all Members will have 5 legislative days to submit opening 
statements for inclusion in the record. 

Without objection, the Chair will be authorized to declare a re- 
cess of the hearing at any time, which I will endeavor not to do un- 
less there are votes on the floor. 

As we ask questions of our witnesses, the Chair will recognize 
Members in the order of their seniority on the Subcommittee, alter- 
nating between majority and minority, provided that the Member 
is present when his or her time arrives. 

Members who are not present when their turn begins will be rec- 
ognized after the other Members have had the opportunity to ask 
their questions. 

The Chair reserves the right to accommodate a Member who is 
unavoidably late or only able to be with us for a short time. 

And I will endeavor not to have to make this announcement at 
every subsequent hearing, but I thought I should do it at this time. 
That will be the policy we will follow in general. 

[The prepared statement of Mr. Conyers follows.] 
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Prepared Statement of the Honorable John Conyers, Jr., a Representative 

IN Congress from the State of Michigan, Chairman, Committee on the Judi- 
ciary, AND Member, Subcommittee on the Constitution, Civil Rights, and 

Civil Liberties 

Since its establishment in 1957, the Civil rights Division has been the nation’s 
bulwark against discrimination. Though I may have taken issue with the priorities 
of various administrations over the years, I must state that the policies adopted hy 
this administration are truly stunning and without precedent. Just as in the case 
of the U.S. Attorney firings more generally, we have seen an unprecedented 
politicization of the Civil Rights Division. As the report submitted hy the Citizens’ 
Commission on Civil Rights details, this administration has seldom missed the op- 
portunity to reduce or redirect the resources of the Division. 

Our concerns date hack to the 2002 Mississippi Congressional redistricting plan’s 
preclearance under Section 5 of the Voting Rights Act. In that case, the Division 
ran out the clock on the review process and allowed a Republican dominated three- 
judge court to take jurisdiction over the case. This situation resulted in a plan that 
favored the Republican candidate and the loss of African-American voter influence 
in the process. That was the first of a series of incidents where the Department used 
the Voting Rights Act as a shield to block the interests of minorities. 

In former Rep. Tom Delay’s drive to redistrict Texas, the Division again suc- 
cumbed to intense partisan pressure. My colleagues will recall that both the DOJ 
and Homeland Security Offices of Inspector General reported numerous high level 
contacts made in an attempt to pressure their Departments into tracking down 
Democratic legislators who were protesting the process in Austin. 

The stakes involved in the Texas preclearance were immense and should have 
been devoid of the barest hint of partisanship. We later discovered, however, that 
political appointees overruled the career staff at the expense of minority voters, who 
objected to the Delay plan. It was not until this session, after a long legal and polit- 
ical battle, that Latino voters in Texas were finally able to elect their candidate of 
choice to Congress. 

Again, in the case of the Section 5 review of the Georgia photo ID requirement, 
we were to discover that career staff were overruled by the political appointees. This 
time, however, a court stepped in with an injunction to protect the interests of Geor- 
gia minorities, calling the plan that you precleared a “poll tax.” Apparently learning 
your lesson, the press reported that the Division hereafter barred staff attorneys 
from offering recommendations in major Voting Rights Act cases, marking a signifi- 
cant change in the procedures meant to insulate such decisions from politics. 

Despite the bright sounding statistics cited in your testimony, these kinds of prac- 
tices have clearly taken a toll on the Division. The Commission’s report details an 
alarming level of attorney and professional turnover throughout the Division, with 
the Voting, Emplo 3 Tnent and Special Litigation Sections being especially hard hit. 

Since April 2005, the voting Section has experienced over 54% attorney turnover. 
During the same period, only one of the five persons in section leadership — a single 
litigation deputy — remains in the section today. The Employment Section is even 
worse, with over 65% attorney turnover. 

This brain drain will soon come back to haunt the Division. In your testimony, 
you attempt to explain the small number of Title VII pattern and practice cases by 
describing them as “factually and legally complex, as well as time-consuming and 
resource-intensive.” 

I suspect that the problem is that the Section lacks attorneys with enough tenure 
or experience to bring the cases. The Voting Section is similarly vulnerable. With 
the turnover of Section 5 analyst in particular, you must ask yourself whether, at 
the end of your term, your management has resulted in a stronger or weaker com- 
mitment to the protection of civil rights. 

Even after the Division’s illustrious 50 year history, civil rights are still the unfin- 
ished business of America. As Assistant Attorney General, you carry the burden of 
ensuring that we continue our progress in civil rights. Unfortunately, that progress 
has been uneven in this Administration. It’s very important that this Committee 
know you are committed to maintaining and resuming progress across the Division’ 
particularly the Employment, Voting and Special Litigation Sections. As we move 
forward today and in the coming year, I hope we can work in a cooperative spirit 
to fulfill our nation’s promise of equal opportunity. 

Mr. Nadler. Our first witness is Wan J. Kim, assistant attorney 
general for the Civil Rights Division of the United States Depart- 
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ment of Justice. Mr. Kim previously served as a deputy assistant 
attorney general in the Civil Rights Division. 

He has spent most of his career at the Department of Justice, 
having entered through the Attorney General’s honors program as 
a trial attorney in the Criminal Division and later serving as an 
assistant United States attorney for the District of Columbia. 

Mr. Kim also has worked on the staff of the Senate Judiciary 
Committee for former Chairman Orrin G. Hatch and as a law clerk 
to Judge James L. Buckley of the U.S. Court of Appeals for the Dis- 
trict of Columbia circuit. 

He was born in Seoul, South Korea, and is a graduate of the 
Johns Hopkins University and the University of Chicago Law 
School. 

Mr. Kim, your written statement will be made part of the record 
in its entirety. I would ask that you now summarize your testimony 
in 5 minutes or less. 

To help you stay within that time, there is a timing light at your 
table. When 1 minute remains, the light will switch from green to 
yellow and then to red when the 5 minutes are up. 

Thank you, and you may proceed when you wish. 

TESTIMONY OF WAN J. KIM, ASSISTANT ATTORNEY GENERAL, 
CIVIL RIGHTS DIVISION, U.S. DEPARTMENT OF JUSTICE 

Mr. Kim. Thank you, Mr. Chairman. 

Mr. Chairman, Ranking Member Franks, distinguished Members 
of the Subcommittee, it is a pleasure to appear before you today to 
represent the President, the Attorney General and the dedicated 
professional public servants in the Civil Rights Division. 

I am honored to serve the people of the United States as assist- 
ant attorney general for the Civil Rights Division, and I am pleased 
to report that the past year was full of outstanding accomplish- 
ments in the Civil Rights Division and a year in which we obtained 
many record levels of enforcement. 

I am proud of the professional attorneys and staff in the Division 
whose talents, dedication and hard work made these accomplish- 
ments possible. 

My prepared written statement details the accomplishments of 
each section of the Division, and I will address portions of it here. 

Mr. Chairman, Members of the Subcommittee, I am sorry the 
statement was submitted late. I will assure the Committee that I 
will endeavor to work and make sure that it is submitted more 
timely in the future. 

I would also state, however, that the Department of Justice does 
take seriously its obligation. It was submitted to the interagency 
clearance process in time. It just was returned too late. And I take 
responsibility for that. 

I would just like to take a few minutes to highlight some of the 
accomplishments of the Division recently, beginning with two re- 
cent initiatives and the creation of a new unit recently within the 
Criminal Section of the Civil Rights Division. 

Just a few weeks ago, on February 20 , 2007 , the Attorney Gen- 
eral announced a new initiative entitled “The First Freedom 
Project” and released a report on the enforcement of laws pro- 
tecting religious freedom to highlight and build upon the Division’s 
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role in enforcing the longstanding Federal laws that prohibit dis- 
crimination based on religion. 

This initiative is particularly important to combat religious and 
cultural intolerance in the aftermath of the terrorist attacks of Sep- 
tember 11. 

Just 2 months ago, the Attorney General announced a Federal 
indictment charging James Seale for his role in the abduction and 
murders of two African-American teenagers, Henry Dee and 
Charles Moore, in Mississippi in 1964. This case is being pros- 
ecuted by the Civil Rights Division and the U.S. Attorney’s Office. 

Shortly thereafter, the Attorney General announced an FBI ini- 
tiative to identify other unresolved civil rights-era murders for pos- 
sible prosecution, to the extent permitted by the available evidence 
and the limits of Federal law, an effort in which the Civil Rights 
Division will play a key role. 

On January 31, 2007, the Attorney General announced the cre- 
ation of a new human trafficking prosecution unit within the 
Criminal Section. 

This new unit is staffed by the C Section’s most seasoned human 
trafficking prosecutors, who work with our partners in Federal and 
State law enforcement and NGOs to investigate and prosecute the 
most significant human trafficking crimes, such as multijuris- 
dictional sex trafficking cases. 

In addition to these recent advances, the Division has done much 
to further the enforcement of our Federal civil rights laws. In the 
past year, the Voting Section has filed 18 new lawsuits in calendar 
year 2006, more than doubling the average number of lawsuits 
filed during the preceding 30 years. 

We successfully mounted the largest election monitoring effort 
ever conducted by the Justice Department for a midterm election. 
The Administration strongly supported passage of the voting rights 
reauthorization legislation which Congress did last year. 

The Criminal Section obtained a record number of convictions in 
the prosecution of human trafficking cases, deplorable offenses of 
fear, force and violence that disproportionately affect women and 
minority immigrants. 

The Housing and Civil Enforcement Section filed more cases al- 
leging discrimination based on sex than in any year in the Divi- 
sion’s history. 

The Housing and Civil Enforcement Section conducted signifi- 
cantly more tests to proactively ensure compliance with the Fair 
Housing Act pursuant to the Attorney General’s Operation Home 
Sweet Home Initiative. And we are working to achieve an all-time 
high number of such tests this year. 

The Disability Rights Section obtained the highest success rate 
to date in mediating complaints brought under the Americans with 
Disabilities Act, 82 percent. 

In the past 6 years, the Disability Rights Section has reached 
more than 80 percent of all the agreements obtained with State 
and local governments under Project Civic Access, a program that 
has made cities across the country more accessible and lives better 
for more than three million Americans with disabilities. 

And in the past 6 years, we have ensured the integrity of law en- 
forcement by more than tripling the number of agreements reached 
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with police departments and convicting 50 percent more law en- 
forcement officials for willful misconduct such as the use of exces- 
sive force, as compared to the previous 6 years. 

Before I close, I would like to note that this year the Division is 
celebrating its 50th anniversary. Consequently, I reflected upon the 
work of the Division not only during my time in service but also 
over the past half century. 

Since our inception in 1957, the Division has accomplished a 
great deal, and we have much of which to be proud. But while 
much has been accomplished, the Division’s daily work dem- 
onstrates that discrimination still exists, and our work still con- 
tinues. 

Thank you, Mr. Chairman and Ranking Member Franks, for the 
opportunity to appear before you today. I look forward to answering 
any questions that you may have. 

[The prepared statement of Mr. Kim follows:] 
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Thank you. Mr. Chairman, Ranking Member Franks, Members of the Committee, it is a 
pleasure to appear before you to represent President Bush, Attorney General Gonzales, and the 
dedicated professionals of the Civil Ri^ts Division. 

I am honored to ser\’e the people of the United States as Assistant Attorney General for 
the Civil Rights Division. I am pleased to report that the past year has been full of outstanding 
accomplishments in the Civil Rights Division, where we obtained many record levels of 
enforcement 1 am proud of the professional attorneys and staff in the Division - men and 
women whose talents, dedication, and hard work made these accomplishments possible. 

This year, the Division celebr^es its 50* Anniversary. Consequently, I have reflected 
upon die work of the Division not only during my own time of service but also over the past 
half-centUTy. Since our inception in 1 957, the Division has achieved a great deal, and we have 
much of which to be proud. While citizens of all colors, from every background, living in all 
pockets of the country - rural, urban, north, and south - have seen gains made on the civil rights 
front, one need not look back very’ far to recall a very different landscape. 

Tins point was made more vivid for me when I traveled with Attorney General Gonzales 
to Birmingham, Alabama, last year. We attended the dedication of the 16th Street Baptist 
Church as a National Historic Landmark. In 1963, racists threw a bomb in this historically black 
church, killing four little girls who were attending Sunday School. Horrific incidents like this 
sparked the passage of the Civil Rights Act of 1964 — the most comprehensive piece of civil 
rights legislation passed by Congress since Reconstruction. While much has been achieved 
under that piece of legislation and other civil rights laws, the Division’s daily work demonstrates 
that discrimination still exists. There is still much work to be done, but we are working toward 
the goal famously described by Dr. Martin Luther King of a society rid of discrimination, where 
people are to be judged on the content of their character and not the color of their skin. 
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NEW INITIATIVE: THE FIRST FREEDOM PROJECT 

On February 20, 2007, Ihe ALloniey Gejieral announced a new initiative, entitled 'Ihe 
first Freedom Project^ and released a Report on Enforcement of Laws Protecting Religious 
Freedom: fiscal Years 200 J to 2006. The First Freedom Project includes creation of a 
Department-wide Religious Liberty Task force, a series of regional seminars on Federal Laws 
Protecting Religious Liberty to educate community, religious, and civil lights leaders on these 
riglits and how to file complaints with the Department of Justice, and a public education 
campaign that includes a new website, www.FirstFreedom.gov. speeches and other public 
appearances, and distribution of literature about the Department’s jurisdiction in this area. 

Most of the civil rights statutes the Division enforces protect against discrimination on 
the basis of religion along with race, national origin, sex, and other protected classifications. Yet 
prior to this Administration, no individual at the Department coordinated llie protection of 
religious liberties. In 2002, we established, within the Civil Rights Division, a Special Counsel 
for Religious Discrimination to coordinate the protection of religious liberties. We have won 
virtually every religious discrimination case in which we have b^n involval and have increased 
the enforcement of religious liberties tliroughout the areas of our jurisdiction. 

The Civil Rights Division reviewed 82 cases of alleged religious discrimination in 
education from Fiscal Year 2001 to Fiscal Year 2006, resulting in 40 investigations. This is 
compared to one review and one investigation in the prior six-year period. In Fiscal Year 2006, 
the Division reviewed 22 cases and investigated 13. The largest category of cases involved 
harassment of students based on religion. Of the 13 investigations in Fiscal Year 2006, eight 
involved harassment claims. Seven of these involved Muslim students. 

Similarly, we have been active in a broad rajige of cases involving religious 
discrimination in employment. We currently have a pattern or practice suit under Title VII 
against the New York Metropolitan Transit Authority alleging that it failed to accommodate 
Muslim and Sikh bus and train operators w'ho weai’ religious headcoverings and has selectively 
enforced its uniform policies, hi United States v. Los Angeles County Metropolitan 
Transportation Authority, the Division sued the Los Angeles MTA alleging that it had engaged 
in a pattern or practice of religious discrimination by failing to reasonably accommodate 
Sabbath-observ'ant employees and applicants who w^cre unable to comply with MTA’s 
requirement that they be available to work seven days a week. The Division reached a consent 
decree in October 2005 requiring Sabbath accommodations. 

^Vhile many of these cases involved straightforward religious discrimination, the 
Division also has sought to prevent harassment based on religion. For example, in January 2006, 
we reached a consent decree in a Fair Housing Act case against a Chicago man for harassing his 
next-door neighbors because of their Jewish religion and their national origin. Tlie Division also 
has been active in preventing discrimination based on religion in access to public 
accommodations and public facilities under Titles II and III of the Civil Rights Act of 1964, 
Investigations under these two statutes increased from one in 1995-2000 to ten in 2001-2006. 
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For example, in the area of public accommodations, we reached a settlement with a restaurant in 
Virgiiiia that had denied service to two Sikh men because of their turbans. In the area of acces.s 
to public facilities, we investigated the city of Balch Springs, Texas, after officials told seniors at 
a city senior center that they could no longer pray before meals, sing gospel music, or hold Bible 
studies, all of which were initiated by the seniors themselves without the involvement of any city 
employees. The city settled and agreed to permit seniors to engage in religious expression to the 
same extent that they can engage in other forms of expression at the center. 

The Civil Rights Division also has been active in eiifoicing the Religious Land Use and 
Institutionalized Persons Act of 2000 (RLUIP A). The Division has reviewed more than 1 20 
complaints and has opened 30 formal investigations under RLUIPA. The majority of these 
investigations have been resolved favorably without filing suit. These cases have involved 
Muslims, Sikhs, Buddhists, Jews, Hindus, and Christians of various denominations. 

We also have filed four RLUIPA lawsuits. The most recent, filed in September 2006, 
involves Suffem, New York’s refusal to permit an Orthodox Jewish group to operate a “Shabbos 
House” next to a hospital w’here Sabbath-observimt Jews who cannot drive on the Sabbath can 
stay Lhe niglu if they are discharged from the hospital on the Sabbath or if they are visiting 
patients on the Sabbath. In July 2006, the Division also reached a consent decree in Umted 
States V. Hollywood, Florida, which involved allegations of discrimination in denial of a permit 
to a synagogue to operate in a residential neighborhood. 

The Division also has been active in filing amicus briefs in RLUIPA cases and defending 
RLUIPA’s constitutionality. In August 2006, the U.S. Court of Appeals for the Ninth Circuit 
ruled in favor of the United States in Guru Nanak Sikh Society v, County of Sutter, In that case, 
the Division had intervened to defend the constitutionality of RLUIPA and filed an amicus brief 
on the merits in a case involving a Sikh congregation that was denied permits to build a 
Gurdwara in both residential and agricultural neighborhoods. 

Of particular note are the Division’s efforts to combat “backlash” crimes following the 
September 11, 2001, terrorist attacks. Under lliis initiative, the Division investigates and 
prosecutes backlash crimes involving violence and threats aimed at individuals perceived to be 
Arab, Muslim, Sikh, or South Asian. This initiative has led to numerous prosecutions involving 
physical assaults, some involving dangerous weapons and resulting in serious injury or death, as 
well as threats made over the telephone, on the internet, throu^i the mail, and in person. We 
also have prosecuted cases involving shootings, bombings, and vandalism directed at homes, 
businesses, and places of worship. The Depanment has investigated more than 750 bias- 
motivated incidents smee Sqjtember 1 1 , 200 1 , and wc have obtained 32 Federal convictions in 
such cases. We have also assisted local law enforcement in bringing more than 1 50 such 
criminal prosecutions. 

Two recent examples of our backlash prosecutions are United States v. Oakley, in which 
the defendant pled guilty to emailing a bomb threat to the Council on American Islamic 
Relations, and United States v. 'Nix, in which the defendant detonated an explosive device in a 
Pakistani family's van which was parted outside their home. Die defendant set off the explosive 
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with intent to interfere with the family’s housing rights. These backlash crimes, and others we 
have prosecuted since September 11, 2001, are an unfortunate reality of American life today. As 
President Bush stated, “those who feel like they can intimidate our fellow citizens to take out 
their anger don’t represent the best of America, they represent the w-orst of humankind, and they 
should be ashamed of that kind of behavior.” 

In recent years, the Division has continued its mvesligaiions and prosecution of church- 
burning cases. In addition, anti-Semitic attacks remain a persistent problem in the United States. 
We recently prosecuted several individuals in Oregon for conspiring to intimidate Jews at the 
Temple Beth Israel in Eugene, Oregon. Defendants threw swastika-etched rocks at the 
synagogue, breaking two stained glass windows, while 80 members of the synagogue were 
inside attending a religious service. One defendant was sentenced to 1 5 months in prison. 

Tliree other defendants ai‘c scheduled to be sentenced at the end of this month. 

We are proud of the Firet Freedom Project, as well as other Attorney General initiatives 
involving the work of the Civil Rights Division. These include the Department’s Cold Case 
Initiative, Operation Home Sw'eet Home, and Human Trafficking prosecutions, as discussed in 
greater detail discussed. 


PROTECTING VOTING RIGHTS 

The right to vote is the foundation of our democratic system of government. The 
President and the Attorney General strongly supported the Voting Rights Act Reauthorization 
and Amendments Act of 2006, named for three heroines of the Civil Rights movement, Fannie 
Lou Hamer, Rosa Parks, and Coretta Scott King. During the signing ceremony at the White 
House, President Bush said, “My administration will vigorously enforce the provisions of this 
law, and we will defend it in court.” The Civil Rights Division is committed to carrying out the 
President’s promise. In fact, the Division is already defending the Act against a constitutional 
challenge in Federal court here in the District of Columbia. 

The Civil Rights Division is responsible for enforcing several laws that protect voting 
riglits, and I will discuss the Division’s work under each of those laws. First, however, it is 
worth noting that under our nation’s Federal system of government, ttie primary responsibility 
for the method and manner of elections lies with the Stales. Article I, Section 4 of the 
Constitution states, “The Times, Places and Manner of holding Elections for Senalore and 
Representatives shall be prescribed in each State by the Legislature thereof.” Thus, each State 
holds responsibility for conducting its own. elections. However, Article I, Section 4 goes on to 
provide: “[B]ut the Congress may at any time by Law make or alter such Regulations” with 
respect to Federal elections. The Fourteenth and Fifteenth Amendruents likewise authorize 
congressional action in the elections sphere. Therefore, except where Congress has expressly 
decided to legislate otherwise, States maintain responsibility for the conduct of elections. 

Congress has passed legislation in certain distinct areas related to voting and elections. 
These laws include, among others, the Voting Rights Act of 1965 and subsequent amendments 
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thereto, the Uniformed and Overseas Citizen Absentee Voting Act of 1986 (UOCAVA), the 
National Voter Registration Act of 1 993 (Motor Voter or NVRA), and the Help America Vote 
Act of 2002 (HAVA). The Civil Rights Division enforces the civil provisions of these laws. 

The vast majority of criminal matters involving possible Federal election offenses are assigned to 
and si^er\dsed by the Criminal Division tuid are prosecuted by the United States Attorneys’ 
Offices. However, a small percentage of voting related olTcnscs arc principally assigned to the 
Civil Rights Division to handle or supervise. 

During my tenure as the Assistant Attorney General, the Voting Section has brought 
lawsuits under each of these statutes. In fact, the 18 new lawsuits we filed in Calendar Year 
2006 is double the average niutiber of lawsuits filed in the preceding 30 years. Additionally, 
because 2006 was a Federal election year, the Division worked overtime to meet its 
responsibilities to protect the voting rights of our citizens. 

In 2006, the President signed the Voting Rights Act Reauthorizaiion and Amendments 
Act of 2006, which renewed for another 25 years certain provisions of the Act that had been set 
to expire. The Voting Rights Act has proven to be one of the most successfiii pieces of civil 
riglits legislation ever enacted. However, as long as all citizens do not have equal access to the 
polls, our work is not finished. As President Bush said, “In four decades since the Voting Rights 
Act was first passed, we've made progress toward equality, yet the work for a more perfect union 
is never ending.” 

The Civil Rights Division is committed to ensuring that all citizens have equal access to 
the democratic process. During Fiscal Year 2006, the Division’s Voting Section continued to 
aggressively enforce all provisions of the Voting Riglits Act, filing eight lawsuits to enforce 
various provisions of the Act. These cases include a lawsuit that we filed and resolved under 
Section 2 against Long County, Georgia, for improper challenges to Hispanic-American voters - 
including at least three United States citizens on active duty with the United States Army - based 
entirely on their perceived race and ethnicity. We also filed a Section 2 lawsuit in 2006 on 
behalf of African-American voters that challenges the method of election in Euclid, Ohio. This 
case is currently in litigation, 

Among our recent successes under Section 2 is the Division’s lawsuit against Osceola 
County, Florida, where we brought a challenge to the county’s at-large election system. In 
October 2006, wc prevailed at trial. The court held the at-large election system violated the 
rights of Hispanic v'oters under Section 2, and the court ordered the county to abandon it In 
December, the court adopted the remedial election system proposed by the United States Mid 
ordered a special election under that election plan to take place this spring. Our most recent 
Section 2 accomplishment is the preliminary injunction obtained in our Section 2 challenge to 
Port Chester, New York's at-large election .system. On March 2, 2007, after an evidentiary 
hearing, the court enjoined the March 20 elections, holding that the United States was likely to 
succeed oji its claim. Trial is set for May 21. Also, tliis January, in Fremont County, Wyoming, 
the Division successfully defended the constitutionality of Section 2 of the Voting Rights Act, 
for the third time in this Administration. 
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The Section also continues to litigate a case in Mississippi under Sections 2 and 11(b) of 
the Voting Rights Act. This case is unusual for several reasons; it is the most extreme case of 
racial exclusion seen by the Voting Section in decades; the racial discrimination is directed 
against white citizens; and we are not aw'are of any other case in which the Voting Section has 
had to move for a protective order to prevent intimidtUion of witnesses. 

We will continue to closely investigate claims of voter discrimination and vigorously 
pursue actions on behalf of all Americans wherever violations of Federal law are found. 

Tlie Division also had a record-breaking year with regard to enforcement of Section 208 
of the Voting Rights Act in 2006. In Fiscal Year 2006, the Division’s Voting Section brought 
four out of the nine lawsuits ever filed under Section 208 since it was enacted twenty-five years 
ago. As the Committee knows. Section 208 assures all voters who need assistance in marking 
their ballots the right to choose a person they trust to provide that assist^e. Voters may choose 
any person other than an agent of their employer or union to assist them in the voting booth. 
During the past six years, we have brought seven of the nine cases ever filed under Section 208 
in the history of the Act, including the first case ever under the Voting Rights Act to protect the 
rights of Haitian Americans. 

In 2006, the Voting Section processed the largest number of Section 5 submissions in its 
history. The Division made t\vo objections to submissions pursuant to Section 5, in Georgia and 
Texas, and filed its first Section 5 enforcement action since 1998. The Division also made an 
objection pursuant to Section 5 in Alabama in January 2007. Additionally, the Division is 
vigorously defending the constitutionality of Section 5 of the Voting Rights Act in an action 
brought by a Texas jurisdiction and recently filed an amicus brief in a Mississippi Section 5 case. 
We also consented to several actions in Fiscal Year 2006 in jurisdictions that satisfied the 
statutory requirements for obtaining a release, or “bailout,” from Section 5 coverage. The 
Voting Seclion has begun a major enhancement of the Section 5 review process to minimize 
imnecessary paperwork involved with submissions, make improvements in training, and expand 
its outreach. 

Our commitment to enforcing the language minority requirements of the Voting Rights 
Act, reautliorized by Congress last summer, remains strong, with lour lawsuits filed in 2006. 
During the past 6 years, the Civil Rights Division has litigated more cases on behalf of minority 
language voters than in all other years combined since 1 965. Specifically, we have successfully 
litigated ^proximately 60 percent of all language minority cases in the histoiy of the Voting 
Rights Act, 

Our cases on behalf of language minority voters have made a remarkable difference in 
the accessibility of the election process to those voters. As a result of our lawsuit, Boston now 
employs five times more bilingual poll workers than before. As a result of our lawsuit, San 
Diego added over 1,000 bilingual poll workers, and Hispanic voter registration increased by over 
20 percent between our settlement in July 2004 and the November 2004 general election. There 
was a similar increase among Filipino voters, and Vietnamese voter registration rose 37 percent. 
Our lawsuits also spur voluntary compliance; after tlie San Diego lawsuit, Los Angeles County 
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added over 2^200 bilingual poll workers, an increase of over 62 percent. In many cases, 
violations of Section 203 are accompanied by such overt discrimination by poll workers that 
Section 2 claims could have been brought as well However, we have been able to obtain 
complete and comprehensive relief through our litigation and remedies under Section 203 
without the added expense tmd delay of a Section 2 claim. 

During Fiscal Year 2006, the Division continued to work diligently to protect the voting 
rights of our nation’s militar>' Mid overseas citizens. The Division has enforcement 
responsibility for the UOCAVA, which ensures that overseas citizens and members of the 
military, and their household dependents, are able to request, receive, and cast a ballot for 
Federal offices in a timely manner for Federal elections. As a result of our efforts. In Fiscal Year 
2006, tlie Voting Section filed tlie largest number of cases under UOCAVA in any year since 
1992. In Calendar Year 2006, we filed successful UOCAVA suits in Alabama, Connecticut, and 
North Carolina and reached a voluntary legislative solution without the need for litigation in 
South Carolina, In Alabama and North Carolina, we obtained relief for military' and overseas 
voters in the form of State legislation , Wc also obtained permanent relief in the form of 
legislation in a suit originally filed against Pennsylvania in 2004. All of these accomplishments 
prompted an award from the Department of Defense to the Deputy who supervised all of tliese 
cases. The Civil Rights Division will continue to make every effort to ensure that our citizens 
abroad and the brave men and women of our military are afforded a full opportunity to 
participate in Federal elections. 

In 2006, the Voting Section also filed the largest number of suits under the National 
Voter Registration Act since immediately following tlie Act becoming effective in 1995. We 
filed lawsuits in Indiana, Maine, and New Jersey. The Voting Section’s suits against New Jersey 
and Maine also alleged violations of the Help America Vote Act (HAVA). We resolved these 
two suits with settlement agreements that set up timetables for implementation of a statewide 
computer database. The suit against Indiana, which admitted that its lists contained more than 
300,000 ineligibie voters, also was settled by consent decree. We are still litigating a late 2005 
suit against Missouri regarding its failure, over the course of many years, to remove from its 
voter rolls registrants who had moved or had died. The State’s failure in that regard caused 
dozens of jurisdictions to report that voter registrations exceeded the total number of citizens 
eligible to vote and, in some cases, more voter registrations than total population. More recently, 
we filed suit and entered into a consent decree against a New Mexico County where the victims 
of the NVRA violations were primarily Native- American voters. 

With January 1, 2006, came the first year of full, nationwide implementation of the 
database and accessible voting machine requirements of HAVA. Accordingly, we began making 
these statutory requirements a priority for enforcement. HAVA requires that each State and 
territory have a statewide computerized voter registration database in place for Federal elections, 
and that, among other requirements, there be accessible voting for the disabled in each polling 
place in the nation. Many Slates, however, did not achieve full compliance and arc struggling to 
catch up. States missed these deadlines for many reasons, including ineffective time lines, 
difficulty resolving compliance issues, and various problems with vendors. 
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The Division worked hard to help States prepare for the effective date of January 1 , 2006, 
throu^ speeches and mailings to election oflicials, responses to requests for our views on 
various issues, and maintaining a detailed website on HAVA issues. Wc have been, and remain, 
in close contact with many States in an effort to help them achieve full compliance at the earliest 
possible date. 

A significant example of the success of the Division's cooperative approach in working 
with States on HAVA compliance came in our agreement with California on compliance with 
HAVA'S database provisions. Prior to the January 1 , 2006, deadline, the Voting Section reached 
an important memorandum of agreement with California regarding its badly stalled database 
implementation. California's newly appointed Secretary of State sou^t the Division's help to 
work cooperatively on a solution, and ^e Division put significant time and resources into 
working with the State to craft a feasible agreement providing for both interim and permanent 
solutions. We are very proud of this agreement, which has served as a model for other States in 
their database compliance efforts. 

Where cooperative efforts prove unsuccessful, the Division enforces HAVA through 
litigation. During 2006, the Section filed lawsuits against the States of New York, Alabama, 
Maine, and New Jersey. In New York and Maine, the States had failed to make significant 
progress on both the accessible voting equipment and the statewide databases. In Alabama and 
New Jemey, the States had not yet implemented HAVA-compIiant st^ewide databases for voter 
registration. In addiUon, we filed a local HAVA claim against an Arizona locality for its failure 
to follow the voter infonnalion posting requirements of HAVA, lire Section also defended three 
challenges to HAVA and won a judgment after a federal court trial in Pennsylvania. A separate 
Pennsylvania State court judgment barring the use of accessible macliines was overturned after 
the Division gave fonnal notice of its intent to file a Federal lawsuit. 

A major componeni of the Division's work lo protect voting rigtUs is its election 
monitoring program, which is among the most effective means of ensuring that Federal voting 
rights are respected on election day. Each year the Justice Department deploys hundreds of 
personnel to monitor elections across the country. Last year, the Division deployed a record 
number of monitors and observ^ers to jurisdictions across the country for a mid-term election. In 
total, over 800 Federal personnel monitored the polls in 69 political subdivisions in 22 States 
during the general election on November 7, 2006 - a record level of coverage for a mid-term 
election. In Calendar Year 2006, wc sent over 1 ,500 Federal personnel to monitor elections, 
doubling the number sent in 2000, a presidential election year. 

Such extensive efforts require substantial planning and resources. Our decisions to 
deploy observers and monitors are made carefully and puTposeftilly so that our resources are 
used where they arc most needed. To that end, I personally met with representatives of a number 
of civil rights organizations prior to the 2006 general election, including organizations that 
advocate on behalf of racial and language minorities, as well as groups who focus on disability 
rights. During these meetings, I encouraged these groups to share information about their 
concerns with us so that we could respond appropriately where needed. We made a detailed 
presentation about the Division’s preparations for the general election and our election day 
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aclivities, distributed information about how to request monitoring for a jurisdiction, and 
explained how to contact us on etection day tlirough our toU free number and inlemet-based 
complaint system. I also met with representatives from the National Association of Attorneys 
General, the National Association of Secretaries of Stifre and other representatives of similar 
associations betbre last year’s general election. This meeting provided a forum for discussion of 
Stale and local officials’ concern, and for the Division lo provide information about our election 
day plans. 

On election day. Department personnel here in Washington stood ready. We had 
numerous phone lines ready to handle calls from citizens with election complaints, as well as an 
internet-based mechanism for reporting problems. We had personnel at the call center who were 
fluent in Spanish and the Division's language interpretation service to provide translators in other 
languages. On Election Day, the Voting Section received approximately 141 calls and 88 e-mail 
complaints on its website. These 229 complaints resulted in approximately 332 issues raised, as 
some complainants had multiple issues. Many of the.se complaints were subsequently resolved 
on election day; we will continue the process of following-up on the rest. 


CRIMINAL CIVIL RIGHTS PROSECUTIONS 

The Civil Rights Division’s Criminal Section continues to vigorously enforce Federal 
criminal civil rights protections, having set prosecution records in several areas in fiscal Year 
2006. Our overall conviction rate rose from 91% in Fiscal Year 2005 to 98% in Fiscal Year 
2006 - the highest conviction rate recorded in the past two decades. Wc also charged 200 
defendants with civil rights violations and obtained convictions of 180 defendants in Fiscal Year 
2006 - both of which represent the highest totids in over two decades. 

Our criminal prosecutions span the full breadth of the Division’s jurisdiction. In color of 
law matters, we filed 44 cases (up from 29 the previous year) and charged 66 defendants 
(compared to 45 in the previous year) in Fiscal Year 2006. Additionally, we charged 22 
defendants in cases of bias crime, including charges of conspiracy, murder, and post-September 
1 1, 2001, “backlash” crimes. 

Our human trafTicking efforts continue at an unprecedented pace. Working witli the 
various l.foited States Attorneys' Offices, w^e charged 1 1 1 defendants in 32 cases and obtained 98 
convictions in Fiscal Y ear 2006, a record number that nearly tripled the number of convictions in 
the previous year. Since 2001 , the Department has prosecuted 360 human trafficking defendants, 
secured almost 240 convictions and guilty pleas, and opened nearly 650 new investigations. 

That represents a six-fold increase in the number of human trafficking cases filed in court, 
quadruple the number of defendants charged, and triple the number of defendants convicted in 
comparison to 1995-2000. On January 31, 2007, the Attorney General and 1 announced the 
creation of the new Human Trafficking Prosecution Unit within the Criminal Section. This new 
Unit is staffed by the Section’s most seasoned human trafficking prosecutors who will work with 
our partners in Federal and State law enforcement to investigate and prosecute the most 
significant human trafficking crimes, such as multi-jurisdiclionai sex trafficking cases. 
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There has been renev/ed interest in the investigation and prosecution of unsolved civil 
rights era murder cases. The Criminal Section continues to play a central role in this effort. In 
January 2007, the Attorney General announced the indictment of James Seale on two counts of 
kidnapping and one count of conspiracy for his role in the 1964 abduction and murder of Charles 
Moore and Henry Dee in Franklin County, Mississippi. And, in February 2007, the Attorney 
General and the FBI announced an initiative to identify other unresolved civil rights era murders 
for possible prosecution to the extent permitted by the available evidence and the limits of 
Federal law. 

Color of Law Violations 

There is no doubt that law enforcement officers are asked to perform dangerous and 
difficult tasks to seivc and protect our citizens. Wc ask these brave men and women to perform 
their duties with a professionalism that keeps us all safe from harm and places a great deal of 
public trust in them. 1 have no doubt that the overwhelming majority of law enforcement 
officers and State agents ai’e deeply committed to protecting the private citizens and maintaining 
the integrity of the public trust. I think we all owe these hard-W'orldng men and women a deep 
sense of gratitude. Unfortunately, there are some who abuse their positions of trust to mistreat 
those in custody. Such unlawful behavior imdermines the tireless efforts of the vast majority of 
law enforcement officers who perform a tough job with professionalism and courage. When an 
individual acting under tlie color of law abuses a position of authority and violates the law, tlie 
Civil Riglits Division is committed to vigorously pursuing prosecution. The public must be able 
to trust that no one, including those w ho wear a badge, is above the law. If that trust is broken, 
public confidence in the police force is undermined and to already difficult job is made more 
difficult for those on the force. 

In Fiscal Year 2006, nearly 50 percent of the cases brought by the Criminal Section 
involved such prosecutions. From Fiscal Year 2001 tlirough Fiscal Year 2006, we obtained 
convictions of 50% more law enforcement officials for color of law violations than in the 
preceding six fiscal years. In United States v. Walker and Ramsey, for example, the Criminal 
Section successfiilly prosecuted two men for the politically-motivated assassination of the county 
sheriff-elect at the direction of the incumbent sheriff. In previous State trials, the sheriff had 
been convicted of murder and sentenced to life in prison, but the other defendants had been 
acquitted of murder charges. The Department stepped in and sought, successfully, convictions of 
two of the men. including a former deputy sheriff. 

In United States v, jV/aWowp, a Federal jury convicted defendant Robert Marlowe, a 
former Wilson County Jail sergeant and night shift supervisor, of assaulting jail detainees. 
Marlowe participated in the beating of detainee Walter Kiintz and then failed to provide him w'ith 
the necessary and appropriate medical care as he lay unconscious on the floor of the jail, 
resulting in his death. The jury also convicted Marlowe and defendant Tommy Conatser, a 
former jailor who w'orked for Marlowe, of conspiracy to assault jail detainees. Marlowe and 
other officers bragged about the beatings and filed false and misleading reports to cover up the 
assaults. During the course of this prosecution, six other former Wilson County Correctional 
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Officers pled guilty to felony charges relating to viol^ions of the civil rights of inmates at tlie 
Wilson County Jail This case was prosecuted in partnership with the U.S. Attorney's Office for 
the Middle District of Tennessee and the FBI. On July 6, 2006, defendant Marlowe was 
sentenced to life in prison. Other defendants received prison terms of up to 108 months in 
prison. 


In addition to investigation and prosecution of color of law matters, Criminal Section 
staff conducts a significant amount of training and outreach. These efforts are designed to help 
law enforcement agencies prevent the occurrence ofthese violations. In Fiscal Year 2006, for 
example, we made presentations on the Criminal Section's civil ri^ts enforcement program to 
local law enforcement officials attending the FBI's National Academy at Quantico, Virginia. We 
also made presentations to Federal officials such as the FBI and the Department of Homeland 
Security. Criminal Section staff also played a central role in designing and partieipating in a 
civil rights training program for Federal prosecutors at the Department’s National Advocacy 
Center in Columbia, South Carolina. 

As I noted earlier, I have tremendous respect for the men and women in police 
departments who risk their lives around the country each and every day to ensure that America is 
a safe place to live. To the extent that the Division can lx>th assist further their mission and 
promote constitutional policing, we are performing a valuable task. 

Hate Crimes 

The Civil Rights Division is deeply committed to the vigorous enforcement of our 
nation’s civil rights laws and, in recent years, has brought a number of hi^ profile hate crime 
cases. We continue to aggressively prosecute those within our society who attack others because 
of the victims' race, color, national origin, or religious beliefs. During Fiscal Years 2006 and 
2007. the Division has continued to bring to justice those who commit these terrible crimes. For 
example, in United States v. Eye and Sandstrom, the government is seeking the death penalty 
against defendants who allegedly shot and killed an African-American man because of his race. 
The government alleges that as the victim walked down the street, the defendants, whom he did 
not know, drove by and shot at him. Their shots missed the victim, so the defendants allegedly 
circled the neighlxirliood mitil they tbimd him again. One of the defendants got out of the car, 
rushed up to the victim, and shot him in the chest, killing him. Trial is currently set for August 
2007. 


Our other cases involve equally disturbing violations. In United States v. Saldana, four 
members of a violent Latino street gang were convicted of participating in a conspiracy aimed at 
threatening, assaulting, and even murdering African-Americans in a neighborhood claimed by 
the defendants’ gang. All four defendants received life sentences. As a result of this prosecution. 
Criminal Section Deputy Chief Barbara Bernstein recently was selected to receive the coveted 
Helene and Joseph Sherwood Prize for Combating Hate by the Anti-Defamation League. As one 
of the select few in law eiiforcemeni to receive the prestigious award, the ADL said that Deputy 
Chief Bernstein “exemplifies an ongoing eommitment, support, and contribution in helping to 
eliminate hate and prejudice.” In United Siui^ v. Coombs, a man in Florida pled guilty to 
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burning a cross in his yard to intimidate an African-American family that was considering 
buying the house next door to his residence. In United States v. Fredericy and Kuzlik, tw'o men 
pled guilty for their roles in pouring mercury, a highly toxic substance, on the front porch and 
driveway of a bi-racial couple in an attempt to force them out of their home. In another case, 

US. V. Walker, we charged three members of a white supremacist organization with assaulting a 
Mexican- American baitender in Salt Lake City at his place of employment. These same 
defendants allegedly assaulted an individual of Native-American heritage outside another bar in 
Sait Lake City. This case is set for trial in April 2007. 

And, as noted earlier, the Criminal Section is working closely with the FBI to identify 
unresolved civil rights era murders. Our commitment to this effort is illustrated in our track 
record of aggressively prosecuting ci vil rights era cases when we have been able to overcome 
jurisdictional and statute of limitations hurdles. As a result of these efforts, the Criminal Section, 
along with the United States Attorney’s Office for the Southern District of Mississippi, recently 
secured the indictment of James Seale on rivo counts of kidnapping and one count of conspiracy 
for his role in the 1964 abduction and murder of Charles Moore and Henry Dee in Franklin 
County, Mississippi. This case is currently set for trial in April of 2007. And, in 2003, the Civil 
Rights Division successfully prosecuted Ernest Avants, a Mississippi Klansman who murdered 
an African- America man in 1966. 

Human Trafficking 

'Fhe prosecution of the despicable crime of human trafficking, a modem day form of 
slaver)^ continues to be a major dement of our Criminal Section’s work. The victims of human 
trafficking in the United States are often minority women and children, who are poor, are 
frequently unemployed or underemployed, and lack access to social safety nets. These victims 
have been exploited iu the commercial sex industry or have been compelled into manual or 
domestic labor. The Attorney General’s initiative on human trafficking lias made the 
prosecution of these crimes a top priority. Die Division continues to enhance our human 
trafficking prosecution program through vigorous prosecution of these cases, outreach to State 
and local law enforcement officers and non-govemmenlal organizations who will find the 
victims of this terrible crime, and most recently through the creation of the Human Trafficking 
Prosecution Unit d^cribed above. 

In Fiscal Year 2006, the Division continued to aggressively pursue those who commit 
human trafficking crimes, obtaining a record 98 convictions of human trafficking defendants. 
Working with the various United States Attorneys' Offices, we charged a record number of sex 
trafficking defendants (85) and 26 labor trafficking defendants. In addition to prosecuting the 
perpetrators of these horrible crimes, the Criminal Section also aids their victims. Under the 
2000 Trafficking Victims Protection Act, 1166 trafficking victims from 75 countries have 
obtained eligibility for refugee-type benefits from HHS with the aid of the Civil Riglits Division 
and other law enforcement agencies. 

In Fiscal Year 2006, the Section obtained two of the longest sentences ever imposed in a 
sex trafficking case in United States v. Carreto, Defendants organized and operated a trafficking 
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ring that smuggled Mexican women and girls into the United States and then forced them into 
prostitution in Queens and Brooklyn, New York* On April 27, 2006, tv .'0 defendants were 
sentenced to 50 years in prison and a tliird defendant was sentenced to 25 years in prison for their 
crimes. On March 2, 2007, Consuelo C^eto-Valencia, the mother of the Carreto brothers who 
participated in their sex trafficking scheme, was arraigned in Federal court on a 27-count 
indictment charging her with multiple counts of sex trafficking and related crimes. She was 
extradited to the United States from Mexico in January 2007. 

In United States v. Arlan and Linda Kauftnan, the defendants, who operated a residential 
treatment facility for mentally ill adults, forced their severely ill residents to labor on the 
Kaufmans’ farm and to participate as subjects in pornographic videos. The defendants 
committed fraud when they billed Medicare for this “treatment” they provided the victims. In 
November 2005, the defendants were convicted on all 35 counts of the indictment, including 
conspiracy, forced labor, involuntary servitude, and fraud. On January 23, 2006, Arlan Kaufnian 
was sentenced to serve 30 years in prison and Linda Kaufinan was sentenced to serve seven 
years. 


In United States v. Evelyn ami Joseph Djoumessi, the defendants held a young 
Cameroonian woman as an involuntary domestic servant for four and a half years. They 
smuggled the 14-year-old victim into the United States with the false promise of an American 
education and then held her in their home, forced her to work, beat her, and sexually assaulted 
her. 111 March 2006, the defendants were competed of conspiracy and involuntary servitude, and 
they await sentencing. 

On May 26, 2006, in United States v. Calimlim, husband and wife Milwaukee medical 
doctors were convicted by a Federal jury for using threats of serious harm and physical restraint 
against a Filipino woman to coerce her labor as a domestic servant. The couple recruited and 
brought the victim from the Philippines to the U.S. in 1985 when she was 19 years old. For the 
next 19 years ofher life, these defendants hid the victim in their home, forbade her from going 
outside, and told her that she would be arrested, imprisoned and deported if she were discovered. 
On November 19, 2006, the defendants were sentenced to 4 years imprisonment, and on 
February 14, 2007, the Federal court awarded the victim over $900,000 in restitution. 

In addition to our work in enforcement, the Criminal Section also actively reaches out to 
educate law enforcement agencies about human trafficking. For example, our human trafficking 
staff designed and launched a series of interactive human trafficking training sessions broadcast 
live on the Justice Television Network in whieh nearly 80% of the U.S. Attorneys’ Offices 
participated. The Division is also supporting the 42 task forces funded by the Bureau of Justice 
Assist^cc and Office for Victims of Crime by providing training and technical assistance. Wc 
are supporting the President’s Initiative Against Trafficking and Child Sex Tourism by 
performing a^essments of anti-trafficking activities in targeted countries and making 
recommendations on program development. 

Additionally, a national conference on human trafSeking was held in October 2006 in 
New Orleans, Louisiana. Division staff played a central role in developing the program. 
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moderated panels, gave speeches, and led interactive breakout sessions during the conference. 
Over six hundred practitioners from law enforcement, non-governmental organizations, and 
academia attended this very successful conference. At the conference, Attorney General 
Gonzales announced additional funding totaling nearly S8 million for law enforcement agencies 
and service organizations for the purpose of identifying and assisting victims of human 
trafficking and apprehending and prosecuting those engaged in trafficking offenses. The funding 
is being used to create new trafficking task forces in 10 cities around the country, bringing the 
total number of funded task forces to 42. 

While vve have made tremendous strides in the fight against human trafficking, there is 
still a great deal of work to be done. The Attorney GeneraPs initiative to eradicate this form of 
slavery will remain a lop priority of the Division. 


HOUSING AND CIVIL ENFORCEMENT 

The Housing ;md Criminal Enforcement Section is charged with ensuring iiou- 
discriminatory access to housing, credit, and public accommodations. We understand the 
importance of these opportunities to American families, and we have worked hard to meet this 
weighty responsibility. During Fiscal Years 2006 and 2007, the Division’s Housing and Ci^dl 
Enforcement Section has continued its strong commitment to enforcing the Fair Housing Act 
(FHA), tlie Equal Credit Opportunity Act (ECOA), and Title II of the Civil Rights Act of 1964. 

In addition, in Fiscal Ye^ 2006, it assumed enforcement jurisdiction over the Servicemembers 
Civil Relief Act (SCRA). 

On Fehnmry 15, 2006, the Attorney General launched Operation Home Sweet Home - a 
concentrated initiative to expose and eliminate housing discrimination in America. In 
announcing the program the Attorney General stated, “We will help open doors for people as 
they search for housing. We will not allow discrimination to serve as a deadbolt on the dream of 
safe accommodations for their family.” I am committed to making the Attorney General’s 
pledge a reality, and the Civil Fights Division will, continue to dedicate renewed energy, 
resources, and manpower to the testing program through investigations and visits designed to 
expose discriminatory practices. Under Operation Home Sweet Home, the Civil Rights Division 
conducted substantially more fair housing tests in Fiscal Year 2006 than in Fiscal Year 2005 and 
is testing at record-high levels in Fiscal Y ear 2007. In addition to increasing the number of tests. 
Operation Home Sweet Home also strives to conduct more focused testing by concentring on 
areas to which Hiuricanc Katrina victims have relocated and on areas that, based on Federal data, 
have experienced a significant volume of bias-related crimes. 

Throughout this year, and in particular imder Operation Home Sweet Home, the Division 
will continue to aggressively combat housing discrimination. The Division has expanded our 
outreach significanily by creating a new fair housing website 

(http;, ■7www.usdoj.gov/crt/housing/fairhousing/index.html), establishing a telephone tip line and 
a new c-maii address specifically to receive fair housing complaints, and sending outreach letters 
to over 400 public and private fair housing organizations. In Fiscal Year 2006, we filed two 
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cases developed through our testing program that allege a pattern or practice of discrimination. 
We have filed one testing case so far in Fiscal Year 2007 and expect to see more in the future as 
a result of our enhanced testing program. 

We continue to enforce the anti-discrimination requirements of Title li. During Fiscal 
Year 2006, we filed and resolved a Title II lawsuit against the owner and operator of Eve, a 
Milwaukee nightclub. We alleged that the nightclub discriminated against African-American 
patrons by denying them admission for false reasons, such as that the nightclub was too full or 
that it was being reserved for a private party. Our settlement agreement requires the nightclub to 
implement changes to its policies and practices in order to prevent such discrimination. We also 
continue to monitor compliance with our 2004 consent decree in United States v. Cracker Barrel 
Old Country Stores as the company makes progress toward compliance with the comprehensive 
reforms mandated by that consent decree. 

Notably during Fiscal Year 2006, the Civil Rights Division filed more sexual harassment 
cases than in any year in its liislory. Sexual harassmtmt by a landlord is particularly disturbing 
because the perpetrator holds both the lease and a key to the apartment. For example, one suit 
alleges that the owner of numerous rental properties in Minnesota has subjected female tenants to 
severe and pervasive sexual harassment, including making unwelcome sexual advances; 
touching female tenants without their consent; entering the apartments of female tenants without 
permission or notice; and threatening to or taking steps to evict female tenants when tliey refused 
or objected to his sexual advances. In another case, the Housing and Civil Enforcement Section 
obtained a consent decree requiring the defendants, who were the property managers, owner, and 
a maintenance man, to pay $352,500 in damages to 20 identified aggrieved persons, as well as a 
$35,000 civil penalty. 

Aithougli most sexual harassment cases are filed under the Fair Housing Act, in Fiscal 
Year 2006 the Division filed its first-ever sexual harassment case under the Equal Credit 
Opportunity Act. The complaint alleges diat a former vice president of tlie First National Bank 
of Pontotoc in Pontotoc, Mississippi, used his position to sexually harass female borrowers and 
applicants for credit. This case is currently in litigation. 

Our lawsuits also protect the rights of Americans to purchase houses as well as rent them. 
Our fair lending enforcement efforts are another component of our fight against housing 
discrimination. While a lender may legitimately consider a range of factors in determining 
whefrier to provide a candidate a loan, race has no place in this determination. “Redlining” is the 
term used to describe a lender’s refusal to give loans in certain areas based on the racial makeup 
of the area’s residents. The Division is working hard to eliminate this fonn of discrimination, 
which places a barrier between Americans and the dream of owning their own home. 

We recently filed and resolved a lawsuit against Centier Bank in Indiana, alleging 
violations of the Equal Credit Opportunity Act and the Fair Housing Act. In this case, w^e 
alleged Centier unlawfully refused to provide its lending products and services on an equal basis 
to residents of minority neighborhoods, thereby denying hundreds of loans to prospective 
African-American and Hispanic residents. Under the settlement agreement, the bank will open 
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new offices and expand existing operations in the previously excluded areas, as well as invest 
$3.5 million in a special financing program and spend at least $875,000 to promote its products 
and services in these previously excluded areas. 

In Fiscal Year 2007, we filed and resolved a case against Compass Bank for violating the 
Equal Credit Opportunity Act by engaging in a pattern of discrimination on the basis of marital 
status in thousands of automobile loans it made through hundreds of different car dealerships in 
the South and Southwest. Specifically, we alleged that the bank charged non-spousal co- 
applicants higher interest rates than similarly-situated married co-applicants. Under the consent 
decree, the bank will pay up to $ 1 .75 million to compensate several thousand non-spousal co- 
applicants whom wc alleged were charged higher rates as a result of their marital status. 

A vital element of the President's New Freedom Initiative is the Division's enforcement 
of the accessibility provisions of the FHA, The FHA requires that multi- family housing 
constructed after 1 991 include certain provisions to make it usable by people with disabilities. In 
2005, we launched our Multi-Family Housing Access Forum, intended to assist developers, 
architects, and others understand the FHA's accessibility requirements and to promote a dialogue 
between the developers of multi-family housing and persons with disabilities and their 
advocates. Our last Access Forum event, held in the Phoenix area in November 2006, attracted 
nearly lOOpensons. 

In addition to these proactive outreach efforts, the Division continues to actively litigate 
cases involving housing that is not designed and constructed in accordance with the Fair Housing 
Act and the Americans with Disabilities Act. We resolved five cases in Fiscal Year 2006 
through consent decrees and have resolved four cas^ already in Fiscal Year 2007. We also filed 
three new design and construction cases in Fiscal Year 2006, which are currently in litigation. 

In Fiscal Year 2007, we also settled two group home cases against municipalities. Our 
settlement witli the City of Saraland, Alabama, requires the city to allow a foster-care home for 
adults with mental disabilities to operate in a single-family residential zone. The city must also 
pay 565,000 in damages and fees to the complainants and a $7,000 civil penalty to tlie United 
States. Our settlOTient with the Village of South Elgin, Illinois, requires the village to grant a 
permit for up to seven residents to a “sober home” providing a supportive environment for 
recovering alcoholics and drug users; to pay $25,000 in monetary damages to the owner of the 
home; to pay $7,500 to each of two residents who were forced to leave the home; and to pay a 
$15 ,000 civil penalty. 

We also have begun our efforts to enforce the SCRA. We recently opened our first 
investigation and have several matters under review. 


DISABILITY RIGHTS 

Since the January 2001 announcement of the President's New Freedom Initiative, the 
Division’s Disability Rights Section has achieved results for people with disabilities in over 
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2,000 actions under the Americans with Disabilities Act of 1990 (ADA), including formal 
settlement agreements, informal resolution of complaints, successful mediations, consent 
decrees, and favorable court decisions. In Fiscal Year 2(Xi6 alone, the Division achieved 
favorable results for persons with disabilities in 305 cases and matters, wliich provided injunctive 
relief and compensatory damages for people with disabilities across the country and set major 
ADA precedents in a number of important areas. The Division also continued its important work 
under Project Civic Access. Many Americans with disabilities are able to enjoy life in a much 
fuller capacity as a result of our enforcement activities, and the Division will continue to make 
our efforts in this area a priority. 

Our work under the ADA during my tenure as Assistant Attorney General involved cases 
across the country and in a variety of settings, including hospitals, public transportation, 
restaurants, movie theaters, college campuses, and retail stores. 

example of our work in a hospital setting is an agreement we reached with Laurel 
Regional Hospital in Maryland on behalf of persons with speech or hearing impairments. The 
hospital agreed to assess the communication needs of individuals with speech or bearing 
disabilities and provide qualified interpreters (on-site or video interpreting) as soon as possible 
when necessary for effective communication. 

in the area of public transportation, the City of Detroit agreed to take steps to ensure that 
public bus wheelchair lifts are operable and in good repair and to provide alternate transportation 
promptly when there are breakdowns in accessible bus service. 

The Division has also entered into agreements with major movie theater companies to 
make the experience of going to the movies more accessible to all Americans. Two of foe largest 
movie theater chains in the cormtry, Cinemark USA, Inc. and the Regal Entertainment Group, 
agreed to dramatically improve the movie going experience for persons who use wheelchairs and 
their companions at stadium-style movie theaters across foe United States. Both chains have 
agreed that all future construction at both theater chains will be designed in accordance with 
plans approved by foe Depaitinent and barriers will be removed at certain existing theaters. 

Project Civic Access (PCA) is a wide-ranging initiative to ensure that towns and cities 
across .\merica comply with the ADA. The goal of Project Civic Access is to ensure that people 
with disabilities have an equal opportunity to participate in civic life. To date, we have reached 
152 agreements with 141 communities to make public programs and facilities accessible. Each 
of these communities has agreed to take specific steps, depending on local circumstances, to 
make core government functions more accessible to people with disabilities. ITiesc agreements 
quite literally open civic life up to participation by individuals wifo all sorts of disabilities. The 
agreements have in^roved access to many aspects of civic life, including courthouses, libraries, 
parks, sidewalks, and other facilities, and address a wide range of acce^ibility issues, such as 
employment, voting, law enforcement activities, domestic violence shelters, and emergency 
preparedness and response. During the past 6 years, wc have obtained more than 80% of the 
agreements reached under Project Civic Access since it began in 1 999, improving the lives of 
more than 3 million Americans with disabilities. 
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On December 5, 2006, the Division entered its 1 50th Project Civic Access agreement 
with Kanawha County, a region of West Virginia where almost 22% of the population has 
disabilities. Under this agreement, the county will ensure access for people witli disabilities to 
county programs and facilities, including administrative buildings, courts, emergency 
management programs and facilities, law enforcement programs and facilities, the website, and 
polling places. 'Hie agreement was signed at a ceremony along with two other agreements; the 
first, an agreement with Kanawha County Parks and Recreation, ensuring access for people with 
disabilities to the county’s parks and recreation programs, services, activities, and facilities, and 
the second, an agreement with Metro 9-1-1 of l^awha County, ensuring access to 9-1-1 
emergency communication services for people in the county and the City of Charleston who are 
deaf, are hard-of-hearing, or have speech impairments. 

We have expanded our PCA focus to include emergency preparedness for people with 
disabilities. Our activities related to recovery from the hurricanes in the Gulf region in 2005 
have included working with the Department of Housing and Urban Development (HUD) to 
design specifications and floor plans that the Federal Emergency Management Agency (FEMA) 
can use to procure and install fully accessible travel trailers and mobile homes. We also 
provided guidance to FEMA on constructing accessible ramps for trailers and mobile homes, 
trained FEMA’s equal rights staff on best practices in addressing the emergency-related needs of 
people with disabilities, and began working with certain local governments to ensure that their 
emergency rnanagemem plans appropriately address the needs of individuals with disabilities. 
Under Executive Order 1 3347, Individuals with Disabilities in Emergency Preparedness, the 
Division is collaborating with the Department of Homeland Security's Office for Civil Rights 
and Civil Liberties in its emergency matiagement and Gulf Coast rebuilding activities. 

In October 2006, the Attorney General directed the Civil Rights Division to use the 
knowledge and experience the Division has gained in its work with State and local governments 
under Project Civic Access to begin a technical assistance initiative. As a result,, tlie Division is 
publishing file “ADA Best Practices Tool Kit for State and Local Governments,” a document to 
help State and local governments improve their complisaice with ADA requirements. This Tool 
Kit is being released in several installments. In the Tool Kit, the Division will provide 
cornmonsense explanations of how the requirements of Title II of the ADA apply to State and 
local government programs, serv'ices, activities, and facilitie.s. The Tool Kit will include 
checklists that State and local officials can use to conduct assessments of their own agencies to 
deteiTOine if their pro^ams, services, activities, and facilities are in compliance witli key ADA 
requirements. 

The first installment, released on December 5, 2006, covered “ADA Basics: Statute and 
Regulations" and "ADA Coordinator, Notice and Grievance Procedure: Administrative 
Requirements Under Title T1 of the ADA." The second installment, issued on February 27, 2007, 
covered "General Efiective Communication Requirements Under Title II of the ADA” and *‘9-1-1 
and Emergency Communications Services." These insiallmenls, and all subsequent installments, 
will be available on the Department's ADA Website (www.ada.gov). While State and local 
officials are not required to use these technical assistance materials, they are strongly encouraged 
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to do so, since the Tool Kit cliecklisls will help them to identify tlie types of noncompliance with 
ADA requirements that the Civil Rights Division has commonly identified during Project Civic 
Access compliance reviews as well as the specific steps that State and local officials can take to 
resolve these common compliance problems. 

The Division continues to have great success with the Disability Rights Section's 
innovative ADA Mediation Program. Using more than 400 professional ADA-trained mediatoi^ 
tliroughout the United States, the ADA Mediation Program continues to expand the reach of the 
ADA at minimuni expense to the government. It allows tl^ Section quickly to respond to and 
resolve ADA complaints efiectively, efficiently, and voluntarily, resulting in the elimination of 
barriers for people with disabilities throughout the United States. Since its inception, more than 
2,500 complaints filed with the Department alleging violation of Title II and Title III have been 
referred to the program. Of the more than 1,900 mediations completed, 77% have been 
successful. Last fiscal year's success rate climbed to 82%, our highest ever. 

The Division promotes voluntary compliance with the ADA throu^ a wide range of 
technical assistance and outreach efforts. I have personally attended meetings of our ADA 
Business Connection, a multifaceted initiative for busines^s started by the Department in 2002. 
This initiative includes conducting a series of meetings between disability and business 
communities around the country and producing publications on topics related to the ADA that 
are of particular interest to small businesses. In Fiscal Year 2006, a series of dynamic ADA 
Business Coraiection Leadership meetings were held in four cities with more than 1 50 
participants fiom small and mid-sized businesses, large corporations, and organizations of people 
with disabilities. 

In addition to the Business Connection meetings, we also operate an ADA liifonnation 
Line as well as an informative website. Our ADA Information Line receives over 100,000 calls 
annually from people seeking to discuss specific issues with ADA Specialists or order technical 
assistance publications tlirough the automated system. In Fiscal Year 2006, over 46,000 calls to 
the ADA Information Line were answered by ADA Specialists. Also, the Section's popular 
ADA Website, www.ada.gov, continues to be active. In Fiscal Year 2006, it served more than 
3. 1 million visitors who viewed the pages and images more than 49 million times, an increase in 
hits of over 30% over the prior year. 

In addition to these outreach efforts, in Fiscal Year 2006 the Disability Rights Section 
sent a mailing to 25,000 State and local law enforcement agencies offering free ADA 
publications and videotapes developed specifically for law enforcement audiences. Wc also 
issued a revised and expanded guide for local governments on making emergency preparedness 
and response accessible for people with disabilities. Additionally, the Section participated in 
more than 70 speaking and outreach events in Fiscal Year 2006. 

The Disability Rights Section publishes regulations to implement Title II and Title III of 
the ADA and serves as the Attorney General's liaison to the U.S. Architectural and 
Transportation Bankers Compliance Board (Access Board). During 2006 and 2007, the Section 
continued to develop revised ADA regulations that wall adopt updated design standards 
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consistent with the revised ADA Accessibility Guidelines published by the Access Board in July 
2004, The revised guidelines are the result of a multi-year effort to promote consistency among 
the many Federal and State accessibility requirements. We are now drafting a proposed rule and 
developing the required regulatory impact analysis. 


SPECIAI,. liTIGATION 

The Division’s Special Litigation Section has bvo core missions: protecting the civil 
rights of institutionalized persons and promoting constitutional law enforcement. 

The Civil Rights of Institutionalized Persons Act (CRIP A) authorizes the Attorney 
General to investigate patterns or practices of violations of the Federally protected rights of 
individuals in State-owned or -operated institutions. These include nursing homes, facilities for 
those with mental illness and developmental disabilities, prisons, jails, and juvenile Justice 
facilities. Our investigations focus on a myriad of issues, including abuse, medical and mental 
health care, lire safely, security, adequacy of trealmenl, and training and education for juveniles. 

In Fiscal Year 2006 alone, the Civil Rights Division conducted over 123 investigatory 
and compliance tours. Thus far in Fiscal Year 2007, the Division is handling CRIPA matters and 
cases involving over 1 95 facilities in 34 States, the District of Columbia, the Commonwealths of 
Puerto Rico and the Northern Mariana Islands, and the Territories of Guam and the Virgin 
Islands. The Division also continues its investigations of 95 facilities and monitoring the 
implementation of consent decrees, settlement agreements, memoranda of understanding, and 
court orders involving 99 facilities. Finally, in Fiscal Year 2007, the Division has opened six 
investigations of 25 facilities, obtained three settlement agreements, and issued three findings 
letters. 


Since January 20, 2001, this Administration has authorized 70 CRIPA investigations, 
more than a 20 percent increase over the 57 investigations opened during the preceding six year 
pericKi. With regard to juvenile justice facilities, this Administration has increased the number of 
settlement agreements by more than 60%, has more than doubled the number of investigations 
(21 vs. 9), and has more than doubled the number of findings letters (14 vs. 5) issued. One 
example of the Division’s work regarding juvenile justice facilities is the successful resolution of 
our lawsuit against the State of Mississippi in connection with conditions of confinement at the 
Oakley and Columbia Training Schools in June 2005, The Division filed suit in December 2003 
following an investigation that found evidence of shockingly abusive practices, including 
hogtjTny, pole-shackling, and placing suicidal students for extended periods of time into a “dark 
room,” naked, with only a hole in the floor for a toilet. Children who became ill during 
strenuous physical exercise were made to eat their vomit. The consent decree requires the Slate 
to implement reform regarding protection from harm and use of force. Wc also separately 
entered into a settlement agreement with the State regarding mental health cate and special 
education services. Since the settlement, we have made numerous monitoring visits to ensure 
that the principles of the settlement are effectuated. Division staff have made several on-site 
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visits to the facility in the last several months. We continue to vigorously enforce our agreement 
to ensure that youth are protected from harm and that mandated reforms are timely implemented. 

The Division’s important health care work is illustrated by a recent historic settlement 
with California involving four State mental health care facilities that provide inpatient 
psycliiatric care to nearly 5,000 people committed civilly or in connection with criminal 
proceedings. The Division’s investigation, which commenced in March 2002, initially involved 
one facility but ultimately expanded to include three others. Among other violations, we found a 
pattern and practice of preventable suicides and serious, life-threatening assaults by staff and 
other patients. In two instances, patients were murdered by other patients. The extensive 
reforms required by the consent decree, which was filed in court last summer, mandate that 
individuals in the hospitals are adequately protected from hami, are provided adequate services 
to support their recovery and mental health, and are served in the most integrated setting 
appropriate for their needs, consistent with the terms of any court-ordered confinement. To date, 
the State has been very cooperative with the Division’s efforts to implement the comprehensive 
settlements. 

In Fiscal Y ear 2006, the Division has aggressively pursued contempt actions against 
several recalcitr<uit jurisdictions to address their long-term failure to achieve compliance with 
agreed-upon settlement remedies. For example, in United States v. Virgin Islands, our 
inspections of the adult detention center revealed unsupervised housing units, inadequate medical 
and mental health care, and deplorable environmental conditions. As a result, the court granted 
the Division’s motion to find the Virgin Islands in contempt of the court’s previous orders and 
our consent decree addressing conditions at the detention center, Specifically, the court ordered 
the appointment of a special master to address ongoing violations of the constitutional rights of 
persons incarcerated at the facility. Although violence at the facility has been an ongoing issue, 
we have been working closely with the Special Master and the jurisdiction to address the long- 
term sy.stemic failures at the facility. 

In addition to its CRIPA work, the Special Litigation Section investigates patterns or 
practices of violations of Federally protected rights by law enforcement agencies under Section 
14141 ofthe 1994 Violent Crime Control and Law Enforcement Act. 

The Division has ensured the integrity of law enforcement by more than tripling the 
number of settlements negotiated w'ith police departments across the country from 2001 to 2006. 
During this timeframe, tiie Administration has successfully resolved fourteen pattern or practice 
police misconduct investigations involving eleven law enforcement agencies, compared to only 
four inv^tigations resolved by settlement during a comparable time period of the previous 
Administration. Fiom 2001 to 2006, tlie Division filed more consent decrees (4 vs. 3) than in the 
preceding 6 years. We have issued, moreover, more than six times the numbers of teclmical 
assistance letters to police departments (19 vs. 3). Additionally, during the current fiscal year, 
the Division is focusing its resources on vigorously monitoring the enforcement of its nine 
existing settlement agreements to ensure timely compliance with the terms of those agreements. 
Similarly, the Division continues to place a great deal of emphasis on providing on-going 
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technical assistance to law enforcemeni agencies regarding best practices and how to conform 
iheir policies and practices to constitutional standards. 


EMPLOYMENT DISCRIMINATION 

The Civil Rights Division remains diligent in combating employment discrimination, one 
of the Division’s most long-standing obligations. Title VII of the Civil Rights Act of 1964, as 
amended, prohibits employment discrimination on the basis of race, color, religion, sex, or 
national origin. Most allegations of employment discrimination are made against private 
employers. Those claims arc investigated and potentially litigated by the Equal Employment 
Opportunity Commission (EEOC). However, the Civil Righte Division’s Employment Litigation 
Section is responsible for one vital aspect of Title \TI enforcement: discrimination by public 
employers. 

Piusuant to Section 707 of Title Vll, the Attorney Genera! has authority to bring suit 
against a State or local government employer where tliere is re^on to believe that a “pattern or 
practice” of discrimination exists. These cases are factually and legally complex, as well as 
time-consuming and resource-intensive, In Fiscal Year 2006, we filed three complaints alleging 
a pattern or practice of employment discrimination. 

In United States v. City of Virginia Beach and United States v. City of Chesapeake, the 
Division alleged that the cities had violated Section 707 by screening applicants for entry-level 
police officer positions in a manner tliat had an unlawful disparate impact on African-American 
and liispanic applicants. In Virginia Beach, the parties reached a consent decree providing that 
the city will use the test as one component of its written examination and not as a separate 
pass/fail screening mechanism with its own cutoff score. The City of Chesapeake litigation is 
ongoing. 

In United States v. Southern Illinois University, the Division challenged under Title VII 
tlu’ee paid graduate fellow^ship programs that were open only to students who were either of a 
specified race or national origin or who were female. While denying that it violated Title VII, 
the University admitted that it limited eligibility for and participation in the paid fellowship 
programs on the basis of race and sex. The case was resolved by a consent decree approved by 
the court on February 9, 2006. 

Additionally, during Fiscal Year 2006, the Section resolved liability or relief issues in 
ei^t pattern or practice lawsuits, Six of these cases involved consent decrees that were filed in 
Fiscal Year 2006, and two involved cases in which consent decrees w'erc filed in Fiscal Year 
2005. One example is a partem or practice case the Division brought against the Ohio 
Environmental Protection Agency. We reached a consent decree on September 5, 2006, that 
accommodated employees with religious objections to supporting the public employees' union. 
The consent decree permits objecting employees to direct their union fees to charity. 
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The Division also has enforcement responsibility for the Uniformed Service Employment 
and Reemployment Rights Act of 1994 (USERRA). USERRA was enacted to protect veterans 
of the armed services when they seek to resume the job they left to serv^ their country. 

USERRA enables those who serve their country to return to their civilian positions with the 
seniority, status, rate of pay, health benefits, and pension benefits they would have received if 
they had worked continuously for their employer. In Fiscal Year 2006, the Division filed four 
USERRA complaints in Federal district court and resolved six cases. In Fiscal Year 2007 thus 
far, we have filed 2 complaints in district court and resolved 3 cases. 

During Fiscal Year 2006, we filed the first USERRA class action complaint ever filed by 
the United States. The original class action complaint, which was filed on behalf of the 
individual plaintiffs wc represent, charges that American Airlines (AA) violated USERRA by 
denying three pilots and a putative class of other pilots employment benefits during their military 
service. Specifically, the complaint alleges that AA conducted an audit of the leave taken for 
military service by AA pilots in 200 1 and, based on the results of the audit, reduced the 
cinployment benefits of its pilots who had taken military leave, while not reducing the same 
benefits of its pilots who had taken similar t>pes of non-military leave. Other examples of recent 
USERRA suits include Richard White v. S. 0. G. Specialty Knives, in which a reservist’s 
employer terminated him on the very day that the reservist gave notice of being called to active 
duty. We resolved this case through a consent decree that resulted in a monetary payment to the 
reservist. In McCullough v. City of Independence, Missouri, the Division filed suit on behalf of 
Wesley McCullough, whose employer allegedly disciplined him for failing to submit “written” 
orders to obtain military leave. We entered into a consent decree in which the employer agreed 
to rescind t!ie discipline and provide Mr. McCullough payment for the lime he was suspended. 
The employer also agreed to amend its policies to allow for verbal notice of military service. 

The Division has proactively sought to provide information to members of the military 
about tlieir rights under USERRA and other laws. We recently launched a website for service 
mejiibers (www.servicetnembers.gov) explaining their rights under USERRA, the Uniformed 
and Overseas Citizen Absentee Voting Aet (UOCAVA), and the Servicemembers' Civil Relief 
Act(SCRA). 


EQUAL EDUCATIONAL OPPORTUNITIES 

llxe Division continues its important work of ensuring that equal educational 
opportunities are available on a non-discriminarory basis. The Division currently Iras hundreds 
of open desegregation matters, some of wliich are many decades old. The majority of these cases 
had been inactive for years, yet each represents an. unfulfilled mandate to root out the vestiges of 
de jure segregation to the extent practicable and to return control of constitutionally compliant 
public school systems to responsible local officials. 

To ensure that districts comply with their obligations, the Division actively reviews open 
desegregation cases to monitor issues such as student assignment, faculty assignment and hiring, 
transportation policies, extracumcular activities, the availability of equitable facilities, and the 
distribution of resources. In Fiscal Year 2006, the Educational Opportunities Section initiated 38 
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new case review's to determine whether districts have met their desegregation obligations, our 
second highest total to date for any fiscal year. So far, in Fiscal Year 2007 the Section has 
initiated 30 new case reviews. For those districts that have achieved unitary' status, we join in the 
school districts’ motions to dismiss die case. For those districts that have not met their 
obligations, the Section works with the district to put it on the path to unitary status. In Fiscal 
Year 2006, we identified 14 cJ^es in which additional relief was needed; to dale, in Fiscal Year 
2007, 5 cases were identified. 

Based upon these eflbrts, in Fiscal Year 2006, the Division resolved United States v. 
Covington County, Mississippi. This is a district that operated under desegregation orders 
entered by a court in 1970 and 1975. The case review process revealed that although the 
majority of students district wide are African American, the largest school maintained in die 
district -was nearly all white. The consent decree desegregated the schools, which results! in 
reduced transportation times for many students and provided eiiriclmient progianis for one 
school that could not be easily desegregated. 

We are also actively seeking relief in districts such as McComb, Mississippi, where we 
are opposing segregated classroom assignments. The Division worked to address other issues in 
education during Fiscal Year 2006, including inter-district student transfers. In Alabama, the 
Division entered into a statewide consent decree which addresses desegregation with respect to 
ihe construction of school facilities. 

In Fiscal Year 2007, we filal a successful motion for summary judgment in West Carroll 
Parish, Louisiana, The court determined that the school board had failed to eliminate vestiges of 
discrimination in school assignments and required frirthcr student desegregation relief. 

The Educational Opportunities Section is also achieving results for persons with 
disabilities in the education setting. In Fiscal Year 2006, the Section successfully defended the 
Department of Education’s regul^ion interpreting the “stay put” provision of the Individuals 
with Disabilities Education Act in a case involving the Commonwealth of Virginia and a local 
school district. The Section also successfully defended the Equal Educational Opportunities Act 
of 1974’s provision regarding the obligation to lake action to overcome language barriers for 
English Language Learners from ^ attack by the State of Texas, which alleged that Congress 
did not properly abrogate the State’s immunity from suit. In Fiscal Year 2007, we continued our 
work in this area by opening several new investigations. The Section also continued its work in 
investigating allegations of religious discrimination. 


PROTECTING CIVIL RIGHTS AT THE APPELLATE LEVEL 

During my tenure as Assistant Atlomey General, the Division’s Appellate Section has 
filed 149 briefs and substantive papers in the United States Supreme Court, the courts of appeals, 
and the district courts. Eighty-three of these filings were appellate briefs for the Office of 
Immigration Litigation (OIL). Excluding OIL decisions, 90% of the decisions reaching the 
merits were in full or partial accord with the Division’s contentions. The courts of appeals 
rendered 39 merits decisions, 90% of which were in full or substantial accord with the Division's 
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contentions. The district courts rendered five decisions, four of which were in full or substantial 
accord with the Division’s contentions. Diiring this period, the Division filed 18 amicus briefs, 
bringing the total number of amicus briefs filed during this Administration to 94. I would like to 
highlight two cases that the Appellate Section has handled during my tenure as Assistant 
Attorney General. 

In the United States Court of Appeals for Fifth Circuit, the Appellate Section filed a brief 
defending the conviction the Division obtained in United States v. Simmons, While on duty as a 
police officer, the defendant took, a 1 9- year-old w oman into custody, drove her to a remote 
wooded area in the middle of the night, and raped her as another police officer served as a 
lookout. He was acquitted of sexual battery and conspiracy charges in State court. After the 
State court verdict, the Division conducted its own investigation and located a number of 
witnesses who had not testified at the State trial. The defendant was then indicted by a Federal 
grand jury for sexual assault while acting under color of law, in violation of 18 U.S.C. § 242. He 
was convicted of this charge, with the jury finding that the offense involved aggravated sexual 
abuse resulting in bodily injury to the victim. The district court sentenced him to 20 years in 
prison. The defendant appealed his conviction, and the United States cross-appealed his 
sentence. The Fifth Circuit issued a decision affirming the defendant’s conviction, vacating his 
sentence, and remanding for resentencing, 

In United States v. Lee, the Appellate Section successfully argued in the United States 
Court of Appeals for the Ninth Circuit in support of the conviction and sentence obtained by the 
Division. The defendant, who owned and operated a garment factory in American Samoa, 
recruited workers from Vietnam, China, and American Samoa. Once the workers arrived at his 
factory, the defendant abused them in various ways, including imprisonment, starvation, and 
threats of deportation. The defendant w^as convicted of extortion, money laimdering, conspiracy 
to violate civil rights, and holding workers to a condition of involuntary servitude. He was 
sentenced to 40 years’ imprisonment. In affirming the defendant’s convictions and sentence, the 
Ninth Circuit held, among other things, that a person arrested in American Samoa for allegedly 
committing crimes in .America Samoa may properly be tried and convicted in the United Stales 
District Court for the District of Hawaii. 


PROTECTION OF IMMIGRANTS’ EMPLOYMENT RIGHTS 

From our country’s inception, we have been a nation built by immigrants w'ho have 
coiitmually come to America seeking new and belter opporlunilies. This is still the case today, 
as nevs' and recent immigrants make up a significant portion of the labor pool. Yet often, 
individuals who are work-authorized immigrants, naturalized U.S. citizens, or native-bom U.S. 
citizens face workplace discrimination because they might look or sound "foreign.” 

This is where the Civil Rights Division's Office of Special Counsel for Immigration- 
Related Unfair Employment Practices C’OSC") lakes action. OSC enforces the anti- 
discrimination provisions of the Immigration and Nationality Act as amended by the 
Immigrarion Reform and Control Act of 1986 ("IRCA"), which protects lawful workers from 
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intentional employment discrimination based upon citizenship, immigration status, or national 
origin, unfair documentary practices relating to the employrnent eligibility verification process, 
and retaliation. 

OSC accomplishes its mission to protect lawful workers from discrimination through 
both enforcement and outreach. Our enforcement efforts include charge investigations, 
settlements and resolutions, informal telephone interventions, and litigation. OSC pursues both 
individual violations md patterns or practices of discrimination. A few examples of these 
actions include unlawful citizen-only hiring policies; preferences for undocumented workers; and 
refusal to employ lawful workers because employers did not follow proper employment 
eligibility verification procedures. The victims in these cases include native-born U.S. citizens, 
naturalized U.S. citizens, lawful permanent residents, asylecs, refugees, and other woric- 
authorized immigrants from around the world. The employere in these cases include some of the 
nation's largest companies as well as smaller businesses. 

in Fiscal Year 2006, OSC settled 72 charges through either formal settlement agreements 
or letters of resolution and has settled 52 charges thus far in Fiscal Year 2007. For example, in 
J.uisA. Lopez v. GALA Construction, Inc., a lawful permanent resident from Mexico was refrised 
hire because a construction company rejected his unrestricted Social Security card and Resident 
Alien card for employment eligibility verification. OSC settled the charge. As a result, the 
charging party' received over $1 1,000 in back pay and front pay, and the company agreed to train 
its managers in proper employment eligibility verification procedures and non-discriminatory 
hiring practices. In addition, over the past year, OSC has inv'estigated 85 charges of citizenship 
status discrimination filed by the Programmers Guild, a professional society that advances the 
interests of computer programmers. The Programmers Guild filed charges against software and 
information teclinology (IT) companies that placed internet ads stating an explicit hiring 
preference for temporary visa holders, such as H-IB visa holders, over U.S. citizens and other 
authorized workers. OSC has resolved 38 of these charges (inclusive of the 52 settled charges 
noted above), Consequently, IT companies across the nation have agreed to end hiring 
preferences for temporary visa holders over other U.S. workers and will no longer post 
discriminatoryjob advertisements. They also have agreed to post equal employment opportunity 
notices on their websites. 

Informal interventions are another t>pe of our enforcement activities. Through its 
hotlines, OSC often is able to bring early, cost-effective resolutions to employment disputes that 
might otherwise result in the filing of charges and litigation expenses. In Fiscal Year 2006, OSC 
success&lly completed 189 telephone inten'entions and has completed 90 telq)hone 
interventions thus far in Fiscal Year 2007. 

OSC also engages in educational and outreach activities to workers, employers, the bar, 
unions, legal services, and advocacy organizations to deter potential immigration-related 
employment discrimination. Our outreach program is multi-faceted and includes employer and 
worker toll-free hotlines, public service announcements, outreach and training materials designed 
to reach both English speakers and those with limited English proficiency, presentations, a 
website, and a periodic newsletter. OSC distributed approximately 65,400 individual pieces of 


- 26 - 



36 


educational materials inFY 2006, 39 percent of which were in Spanish. Thus far in Fiscal Year 
2007, OSC has distributed approximately 44,000 educational materials. Over the past eighteen 
months, its public service armouncements have aired more than 20,750 times on television and 
radio in En^ish and Spanish, reaching an estimated aidience of approximately 48 million. Thus 
far in Fiscal Year 2007, over 650 television public service aimouncements have been aired, 
reaching an estimated audience of more than 6 million English- and Spanish-speaking viewers. 
OSC also administers a grant program which awards funds to organizations for the purpose of 
conducting public education programs under the anti-discrimination provisions of the 
immigration and Nationality Act. OSC's grantees have included State and local fair employment 
practices agencies, business organizations, and non-profit and faith-ba.sed immigrant service 
organizations. This year’s grants include, among other things, coordination of legal and social 
services for immigrant communities in the post-Katrina Gulf Coast region. 


LIMITED ENGLISH PROFICIENCY 

In addition to the Division's major efforts for those who are limited-English proficient in 
tlie areas of voting and education, we are also making strides on behalf of those who need 
language assistance in other areas. This Administration has made a priority of ensuring 
implementation and enforcement of civil rights laws affecting persons with limited English 
proficiency (LEP). The Division’s Coordination and Review Section plays a central role in this 
effort, and during my tenure as Assistant Attorney General, it has continued its work to ensure 
that LEP individuals are able to effectively participate in or benefit from Federally assisted and 
Federally conducted programs and activities. 

The Division works on behalf of LEP individuals in its role in implementing Executive 
Order 13166 and Title VI of the Civil Rights Act of 1964. The Division’s Coordination and 
Review Section works to provide information and coordinate activities to ensure that Federal 
^encies are providing meaningful access to LEP persons in its Federally conducted programs 
and that recipients of Federal funds are providing meaningful access in their programs and 
activities. Executive Order 13166 requires that all Federal funding agencies use the 
Department's LEP Recipient Guidance Document, published on June 13, 2002, as a model in 
drafting and publishing guidance documents for their recipients, following approval by the 
Department. 

In Fiscal Year 2006, the Coordination and Review Section continued its outreach and 
interagency efforts designed to provide information on the needs of persons who are limited 
English proficient. Among other things, these efforts included completing the development and 
release of the interagency video entitled "Breaking Down the Language Barrier: Translating 
Limited English Proficiency Policy into Practice" in English, Spanish, and Vietnamese, and 
subtitled in Chinese and Korean. The Section also issued a new brochure for Federal agencies 
and the agencies’ recipients explaining the requirements and steps to ensure that LEP individuals 
have meaningful access to programs and services. The Division developed a survey form, which 
it distributed to all of the more than 80 Federal agencies about efforts to ensure access to I.EP 
individuals in their own programs, and I personally sent a memorandum to all agencies asking 
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that they respond to the survey form. Many did, ajid our Coordination and Revicv^' Section has 
analyzed the results and is working on a report that will outline promising practices of Federal 
agencies. I was the featured presenter at tlie fourth anniversary meeting of the Federal 
Interagency Working Group on LEP on February 2 , 2006, a meeting that was attended by almost 
150 people from 40 different Federal agencies, 

Another area of focus by the Coordination and Review Section during my tenure as 
Assistant Attorney General has been emergency preparedness. The Division continues to work 
with agencies to assist them in ensuring that the needs of national origin minorities (including 
LEP individuals) are effectively included in emergency preparedness activities and planning. As 
part of this effort, the Section recently began participating in activities of tlie Department of 
Homeland Security’s Special Needs Work Group, wliich is providing comments on the National 
Response Plan. I also gave the keynote speech at the December 6, 2006, meeting of the Federal 
Interagency Working Group on LEP, a meeting entitled “The Importance of Language Access in 
Emergency Preparedness.” 

Probably tlie most significant event related to LEP access occurred just last week on 
March 15-16. The Coordination and Revie\v Section coordinated the 2007 Federal Interagency 
Conference on Limited English Proficiency, which was held in Bethesda, Maryland, with over 
ten Federal agencies participating by either contributing funds or hosting sessions. Along with a 
personal letter from me, invitations were mailed to various entities including governors of each 
Slate as well as many local county and city executives and mayors. Other invitees included 
individuals with responsibility for iEnplemenling language access programs across State and local 
agencies; private entities that fund language access programs; language service providers; 

Federal officials with authority to focus Federal funding on cross-cutting language access 
projects; and a wide variety of community advocates and groups. The Conference represented a 
unique opportunity for invitees to share with and learn from the leaders in the f eld of LEP 
access. Over 400 invitees attended each day. 

As part of its responsibility to ensure consistent and effective implementation by Federal 
funding agencies of Title VT and of Title IX of the Education Amendments of 1 972, and to 
ensure implementation of Executive Order 1 .3 1 66 which requires access for LEP individuals, the 
Coordination and Review Section provided 52 separate training sessions for agencies during 
Fiscal Year 2006, up from 28 such sessions in 2005. So far in Fiscal Year 2007, the Section has 
provided 10 sessions. In a section of only eight attorneys and seven coordinator/investigators, 
this is quite remarkable. 

Tlie Coordination and Review Section continues to investigate and resolve administrative 
complaints alleging race, color, national origin (including access for LEP individuals), sex, and 
religious discrimination and to provide teclinical assistance to recipients. Federal agencies, and 
the public. During Fiscal Year 2006, the Section initiated six investigations and completed five 
investigations that resulted in no violation letters of finding. At this time. Coordination and 
Review has a caseload of 66 active investigations, 39 of which involve LEP allegations. 
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PROFESSIONAL DEVELOPMENT OPPORTUNITIES 

One of my highest priorities since taking my oath of office in 2005 has been ensuring that 
the Division’s staff, particulariy its attorneys, are afforded ever>' opportunity to improve their 
professional developtnait. To that end, I established a Professional Development Office within a 
week of beginning my tenure and detailed two career supervisory attorneys with extensive civil 
rights litigation experience, one in civil and the other in criminal enforcement, to it. Because of 
the importance that I attach to this endeavor, that office reports directly to my principal deputy. 

In its first year, the office took great strides to fulfill its important mandate. Through 
intend ews of the Division’s career leadersliip, a survey of the entire attorney staff, and a series of 
focus groups with newer attorneys, it devised a week- long orientation program for new Division 
attorneys. The progrjun presents a mix of basic skills training, including writing, discovery, and 
evidence, with information on such topics as professional responsibility, ethics, administrative 
policies, and the importance of promptly responding to congressional correspondence. 

The program’s inaugural session, conducted in June of 2006, was an unqualified success. 
We have already held tW' O additional sessions of the program, with the next offering scheduled 
for May. We plan to continue conducting these programs three or four times a year. 

The office’s responsibility also extends to providing advanced training opportunities for 
more experienced attorneys, in tliat regard, it has worked closely with the Department’s Office 
of Legal Education, located at the National Advocacy Center (NAC) in Columbia, South 
Carolina, to provide two programs during 2006 - one on criminal civil rights enforcement and 
another focused on human trafficking. A seminar on civil enforcement of civil rights slalules 
was conducted in January 2007 - the first civil program on civil rights enforcement sponsored by 
the Office of Legal Education since 1996. We are scheduled to host a human trafficking 
program at the NAC in May, which will include participants from Federal and local law 
enforcement agencies, as well as attorneys in the Division and in li.S. Attorneys’ Offices. In 
addition, the office has spearheaded the use of the Department’s television network to broadcast 
training on civil rights issues live to departmental offices throughout the country. The first 
program, on the Divi.sion’s enforcement responsibility to stem the flow of human trafficking, 
was held in September 2006. The second installment, on Proactive Investigation and Victim 
Outreach, was held live on March 13, 2007. 

Several amendments to the Federal Rules of Civil Procedure became effective at the end 
of 2006. The most significant of these affects the discovery of electronically-stored infonnation. 
'fhe office coordinated a series of mandatory training sessions for the Division’s civil litigating 
attorneys on the rights and responsibilities resulting from these revisions. 

Finally, the Professional Development Office coordinates the Division’s participation in 
both the Department’s pro bono program, in which all attorneys are encouraged to take part, and 
its Mentor Program, which pairs attorae>'s new to the Division, most of whom are recent law 
school graduates or judicial clerks, with a more experienced attorney who serves as an informal 
resource and guide during the new lawyer’s first year in the Department. 
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CONCLUSION 

As the Division celebrates its 50 year anniversary, we are reflecting upon the 
achievements and successes in the struggle for civil rights over the last half century. However, 
we can not be satisfied. The w'ork of the Civil Rights Division in recent years reflects the need 
for continued vigilance in the prosecution and enforcement of our nation’s civil rights laws. .As 
President Bush has said, "America can be proud of the progress wc have made toward equality, 
but we all must recognize we have more to do." I am committed to build upon our successes and 
accomplishments and continue to create a record that reflects the profound significance of all 
Americans. 
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Mr. Nadler. Thank you, Mr. Kim. And I commend you for com- 
ing in under the 5-minute time limit. 

I will now yield myself 5 minutes for questions. And as I said be- 
fore, we will alternate from majority to minority in asking ques- 
tions. 

Mr. Kim, the recent Citizens’ Commission report raises concerns 
about the Division’s role in the pre-clearing mid-decade congres- 
sional redistricting plan enacted by the State of Texas. I am sure 
you are familiar with this. Probably everybody in the room is. 

The plan targeted several areas of minority voting strength. The 
career staff of the Voting Section concluded that the plan violated 
section 5 because it resulted in the retrogression of minority elec- 
toral opportunity. 

The department’s political appointees rejected the staffs rec- 
ommendations and pre-cleared the plan. 

My question is how was the decision made to reject the rec- 
ommendations of the career staff concerning the Texas redistricting 
plan, and what was the legal basis for the rejection of their rec- 
ommendation? 

Mr. Kim. Congressman, I appreciate the question on Texas redis- 
tricting. My recollection serves that was a plan that was pre- 
cleared by the Department of Justice in December of 2003. 

We can know a lot about what that plan accomplished today be- 
cause that plan was the subject of extensive litigation in the Fed- 
eral court, in the U.S. Supreme Court, and that plan actually pro- 
duced an election. 

Obviously, with pre-clearance determinations we 

Mr. Nadler. If I recall, it produced exactly what Mr. DeLay in- 
tended it to produce. But go ahead. 

Mr. Kim. Mr. Chairman, with respect, the issue in retrogression 
as far as the Department of Justice is concerned is with the effec- 
tive exercise of the electoral franchise rights by minority citizens. 

And the plan that was adopted in December of 2003, I think, pro- 
duced a map that had elected, I think, seven Members of Congress 
who are minority representatives from the State of Texas. 

I believe the elections of 2004, which implemented the plan that 
was challenged, produced eight. And so the results of the election 
actually show that that plan was not retrogressive as to minority 
voting strength. 

That plan was also subjected to extensive litigation in the courts. 

Mr. Nadler. But, wait, wait, wait. Wasn’t it true that the court, 
in fact, struck down the Bonilla seat, which is part of that plan, 
so the court held that, in fact, there was retrogression? 

Mr. Kim. No, sir. The court did not hold that there was retrogres- 
sion. 

Mr. Nadler. Or rather that the court held that the plan was ille- 
gal under the Voting Rights Act? 

Mr. Kim. The court held that — could I proceed by saying that 
there was two pieces of litigation with respect to that plan. 

One was before a Federal three-judge panel under the Voting 
Rights Act. That panel blessed the entire plan. They said the entire 
plan was legal under every circumstance. Voting Rights Act as well 
as constitutional. 
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That plan was then challenged in the Supreme Court. The Su- 
preme Court ruled that 31 districts of the 32 districts were prop- 
erly constituted and posed no violation whatsoever. 

Mr. Nadler. But my question, excuse me — the professional staff 
of the Division recommended that the plan not be pre-cleared. They 
were overruled by the — let’s call it the political echelon, the recent 
appointees. 

How was that done? That is to say, how was a decision made to 
reject the recommendations of the career staff, and what was the 
legal basis for the rejection? 

Mr. Kim. Well, Mr. Chairman, I am trying to explain the legal 
basis of the decision, which is that the plan was not retrogressive 
as determined by the decision makers back in December 2003. 

And the recommendation 

Mr. Nadler. The political people decided that the decision that 
the plan was retrogressive made by the professionals in the depart- 
ment was wrong and that they knew better. 

Mr. Kim. Mr. Chairman, with respect, I think you are drawing 
those inferences from a lot of leaked documents and news accounts. 
I am not in a position to confirm or deny that. I am in a position 
to tell you how these decisions typically come up. 

Mr. Nadler. No, that is not my question. All right. I thought 
that it was widely acknowledged. Did the political echelon — and by 
that I mean the appointees on the top — did they overrule the rec- 
ommendations of the career staff? 

Mr. Kim. Mr. Chairman, what I am trying to do is tell you ex- 
actly what happened without waiving any privilege. 

Mr. Nadler. No, no, no. Without waiving any privilege, yes or 
no, did they do that or not? Because based on everything that I 
thought was common knowledge, we are assuming that they did. 
If they didn’t, please say so. 

Mr. Kim. Mr. Chairman, the pre-clearance letter was signed by 
a political appointee. 

Mr. Nadler. Obviously. The question is was there a rec- 
ommendation not to pre-dear by the professional staff and was 
that overruled? 

Mr. Kim. Mr. Chairman, I can say there was a leaked memo- 
randum that reflects a recommendation that was different. I am 
not trying to 

Mr. Nadler. So in other words, your answer is yes, sir, unless 
you say that that leaked memorandum was inaccurate. 

Mr. Kim. Mr. Chairman, I am trying not to answer that question, 
because that would waive 

Mr. Nadler. Obviously. 

Mr. Kim [continuing]. A privilege the department has never 
waived. I am trying to be as responsive 

Mr. Nadler. You are trying to not answer the question because 
that would waive a privilege? 

Mr. Kim. That the department has never waived, yes, sir. 

Mr. Nadler. And what privilege is that? 

Mr. Kim. Attorney-client privilege. Deliberative process privilege. 

Mr. Nadler. Attorney-client privilege? Who is the client and who 
is the attorney? 
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Mr. Kim. Well, sir, the recommendations of attorneys made to de- 
cision makers — those are typically attorney-client privileged. 

And again, Mr. Chairman, I am trying to be responsive to your 
question. There was a leaked memorandum that purported to inter- 
pose an objection. The actual pre-clearance letter 

Mr. Nadler. All right. I have gotten your answer. We have very 
little time. I have one more question for you. 

Mr. Kim. Yes, sir. 

Mr. Nadler. In December of 2005, it was reported in several 
newspapers that the Division had barred staff attorneys from offer- 
ing recommendations at all in their memoranda to the Division 
leadership. Is this true? If it is, when exactly was the process 
changed and why? 

Mr. Kim. Mr. Chairman, that is not true. 

Mr. Nadler. It is not true. 

Mr. Kim. I have never asked for anything other than rec- 
ommendations. And every single item of litigation that comes to my 
desk has a recommendation from the career attorneys. 

And so I am — it is absolutely not the case that I bar rec- 
ommendations from my staff. 

Mr. Nadler. Well, I appreciate that you could answer that ques- 
tion. I appreciate your candor. And I appreciate that you asserted 
no privilege. 

My time is expired. I will now recognize the Ranking Member of 
this Subcommittee, the Ranking minority Member of the Sub- 
committee, the distinguished gentleman from Arizona 

Mr. Franks. Well, thank you, Mr. Chairman. 

Mr. Nadler [continuing]. For 5 minutes. 

Mr. Franks. Thank you very much, Mr. Chairman. 

You know, I think sometimes when we are dealing with issues 
that are charged as much as civil rights issues, we should always 
realize that the substance and the essence of true tolerance is not 
in pretending that we have no differences. 

It is in being kind and loving and decent to each other in spite 
of those differences. And I hope that that will always be our central 
focus and goal in this country. 

With that said, Mr. Kim, I want to — if it is all right, if you feel 
you needed to have a chance to further elaborate on the rationale 
that was behind the question you were trying to answer when the 
Chairman was talking to you. Would that help you? 

Mr. Kim. Yes, Mr. Franks, if I could just take a minute. I mean, 
at the end of the day, that decision was — the decision to pre-dear 
that Texas redistricting plan was based on a retrogression analysis. 

It was not based upon a question of partisanship, because I think 
there were many acknowledged positions that the map was drawn, 
in part, for partisan purposes. And that is true in almost every re- 
districting plan that is ever created. 

These are very difficult questions. A three-judge Federal panel 
approved the entire plan. The Supreme Court, by a vote of 5-4, ap- 
proved 97 percent of that plan and found a section 2 voting rights 
violation with respect to one district, which was redrawn. 

Under those circumstances, the map that was created in the 
Texas redistricting plan — every court that considered the issue 
ruled that 97 percent of it, at least, was a valid plan. 
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And so that does not call into question, I think, the Department 
of Justice’s decision hack in December 2003 or so to pre-dear that 
plan. 

It would have been inconsistent with those judicial decisions to 
say that that entire plan, all 32 districts, could not be withdrawn, 
when at the end of the day many, many Federal judges, very, very 
smart, careful people, impartial people, looked at that map and 
they drew conclusions that basically said 100 percent or 97 percent 
of that plan should be pre-cleared — I am sorry, you know, should 
go into effect. 

Mr. Franks. Well, thank you, Mr. Kim. 

Mr. Kim, what are the Division’s priorities for fiscal year 2007 
and 2008 in general, and how are these priorities — how are they 
arrived at? 

Mr. Kim. Well, Mr. Franks, I will say that my biggest priority, 
given my background as a career Federal prosecutor, and my back- 
ground at the Department of Justice and what I view my role at 
the Department of Justice to be, first and foremost is to bring every 
available case based upon the facts and the law, without fear or 
favor. 

And I echo and endorse entirely what the Chairman said about 
that being a critical role at the Department of Justice. It is a role 
that I have historically played and it is a role that I continue to 
play. 

With respect to individual initiatives, the Attorney General has 
defined several. First of all, he has focused on the fact that we need 
to do more on human trafficking. 

Congress has shown great leadership in this area by providing 
us tools to more effectively combat this form of modern day slavery. 
It is a problem that we see across the country, t is a problem that 
we have put our attention to from the beginning of this Adminis- 
tration, again, with the legislation enacted by Congress. It is an 
area that we have shown great strides, bringing 500 percent more 
prosecutions over the past 6 years, and it is an area that, quite 
frankly, we can do a lot more on, because the facts of these cases 
are absolutely disgusting. 

Mr. Franks. Horrifying. 

Mr. Kim. These are some of the most vile criminals out there in 
the world, someone who would profit from the misery of others and 
profit from the subjection of others. 

And we intend to keep going full bore ahead to make sure that 
we investigate these crimes as proactively and as aggressively as 
possible. 

Mr. Franks. Well, Mr. Kim, I think that is a, you know, very 
laudable thing, and I want to be the — you know, very strong record 
my own applause for that kind of effort. 

I also mentioned in the opening statement that your Division has 
been more proactive in religious discrimination issues or discrimi- 
nation of religious liberty. 

It is my perspective — and I hope the perspective of the Com- 
mittee here — that, you know, the religious differences that any peo- 
ple have are sometimes, you know, the issues that we really strug- 
gle with. 
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And if we can get that right, if we can respect each other’s faith 
and religion, then a lot of the other kinds of differences between 
us can be respected. 

Can you comment on what you think has been the underlying ef- 
fect and ongoing efforts related to protecting the religious freedom 
of your clients? 

Mr. Kim. Yes, Congressman. First of all, I certainly share many 
of your sentiments. I mean, I think at the end of the day this coun- 
try is a country built on diversity. It is a country built on a lot of 
different people. 

I spoke with you briefly before the hearing, and your wife is an 
immigrant. I am an immigrant. My entire family came from a dif- 
ferent country. For many Americans, America is not the country of 
their birth. It is the country of their choice. 

And the greatest of America is how it allows people to become 
full, patriotic, participating members of this country without bar- 
riers based on race, skin color, national origin, et cetera. 

And that is something that I have truly viewed as one of the 
most blessed things that ever happened to my family, the ability 
to come here and to prosper, and to live a little part of the Amer- 
ican dream that has been true for generations of Americans over 
time. 

The protection of religious liberty certainly is an important com- 
ponent of that. It is one of the first things mentioned in the Bill 
of Rights. It has been a consistent theme in laws passed by Con- 
gress since the 1964 Civil Rights Act. 

And ever since 9/11, I think we have become more aware of cul- 
tural, religious intolerance built of ignorance, and trying to break 
those barriers down is important to a welcoming society that we all 
live in. 

Mr. Franks. Thank you, Mr. Kim. 

Mr. Nadler. Thank you. The time of the gentleman has expired. 

I now recognize the distinguished Chairman of the full Com- 
mittee of the Judiciary Committee, the gentleman from Michigan, 
Mr. Conyers. 

Mr. Conyers. Thank you so much. Chairman Nadler. 

I welcome you to this hearing. We consider it a very important 
one. And only yesterday the report of the civil rights commission — 
Citizens’ Commission on Civil Rights has come out. Did you get a 
chance to peruse it yet? 

Mr. Kim. Yes, sir, I did. 

Mr. Conyers. And did it seem to be a fairly accurate, unbiased 
analysis of the subject matter they discussed? 

Mr. Kim. With respect, Mr. Chairman, I disagree with many of 
the conclusions raised in the report, and I can offer you some spe- 
cifics. I would be happy to answer questions more focused from 
you. 

Mr. Conyers. Well, I would like you to submit to the Committee 
your reservations and objections and criticisms of the report. Could 
you do that subsequently? 

Mr. Kim. Yes. Yes, sir, I would be happy to. 

Mr. Conyers. That would be very helpful to us. 

Well, do you agree with the thrust of the report, declining civil 
rights enforcement under the Bush administration? 
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Mr. Kim. Mr. Chairman, I don’t. 

Mr. Conyers. Okay. 

Mr. Kim. Again, I mean, I could provide you with more focused 
responses. I mean, I think that there are many things in the report 
which is just — things that just are not true based upon my experi- 
ence. 

The report, for example, suggests 

Mr. Conyers. Well, I want you to put it all in another document, 
because in 2 minutes or 3 minutes that is not going to give us the 
opportunities that we need. 

Mr. Kim. Yes, Mr. Chairman. 

Mr. Conyers. Then I take it you disagree about — well, I 
shouldn’t take anything. Let’s just ask you. Political appointees 
intruded into the attorney evaluation process in certain instances. 
Could that have possibly happened? 

Mr. Kim. Mr. Chairman, I don’t do that. I talk with 

Mr. Conyers. So the answer is no. 

Mr. Kim. Not from me, sir, no. 

Mr. Conyers. Okay. Well, from anybody. Maybe there are people 
over you, with you or under you — anybody? 

Mr. Kim. Well, Mr. Chairman, I am not in a position to talk 
about everyone who ever served in the Civil Rights Division. I only 
came to be assistant attorney general about 18 months ago. 

What I am in a position to tell you about is what I do, what my 
practices are. 

Mr. Conyers. Well, I didn’t expect you to do anything else. I 
don’t expect clairvoyance here at these hearings, although we make 
serious demands on our witnesses. 

Now, has any political appointee or management staff ordered 
section chiefs to change staff attorney performance evaluations? 

Mr. Kim. Mr. Chairman, I have never done that. 

Mr. Conyers. All right. How many employees hired as career 
staff are currently working in the front office of the Division? 

Mr. Kim. Mr. Chairman, I want to provide you with an entirely 
accurate number. I can 

Mr. Conyers. Surely. 

Mr. Kim [continuing]. Think of three off the top of my head, not 
all from the Civil Rights Division. I have one detail from the Crimi- 
nal Division. 

But certainly, I think that is very consistent with prior practices. 
I believe that there has always been career attorneys who work 
with the 

Mr. Conyers. Okay. That is fine. Excellent response. 

Now, Attorney Spakovsky — are you familiar with him? 

Mr. Kim. I am sorry, sir? 

Mr. Conyers. Are you familiar with Hans von Spakovsky? 

Mr. Kim. Spakovsky, yes, sir. 

Mr. Conyers. Okay — hired as a career staff attorney. Did he 
work in the front office? 

Mr. Kim. Yes, sir. 

Mr. Conyers. And how long did he work in the front office, if you 
can remember? 

Mr. Kim. Mr. Chairman, he was there when I came to the Civil 
Rights Division. He left a few weeks after I was confirmed to be 
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assistant attorney general, so I supervised him, I would say, for 
about 4 weeks or 5 weeks. 

I can get you his exact tenure. I just don’t know off the top of 
my head. 

Mr. Conyers. Well, I wouldn’t expect you to. Do you know if he 
had a supervisory role? 

Mr. Kim. He played a role in advising the assistant attorney gen- 
eral on primarily voting matters. I know that. 

Mr. Conyers. Well, if you disagree with this Citizens’ Commis- 
sion report, I think that forms a b^asis for questions that will have 
to go on beyond the 5-minute rule, and I am glad that you are open 
to filling this out supplementally. 

We have had a number of questions that go back to the Mis- 
sissippi congressional redistricting plan’s pre-clearance under sec- 
tion 5 of the Voting Rights Act, and I take it you found no par- 
ticular problem with that. 

Mr. Kim. I would say that the presentation that I read in the re- 
port was incomplete, and I would be happy to supplement what I 
think the complete record would show. 

Okay, for example 

Mr. Conyers. Well, my time is out, but I have got a number of 
issues that we want to put to you and then have you explain to us 
your impressions of them, especially any matters that happened be- 
fore you got there. 

Mr. Kim. Yes, sir. And, Mr. Chairman, may I say that I would 
be more than happy to do that. I am prepared to do as much of 
it as I can today off the top of my head. 

I will say that I don’t think that anyone in the Civil Rights Divi- 
sion was shown a copy of this report before it was prepared. Cer- 
tainly, we would be happy to provide you with our thoughts and 
comments upon it. 

But it came to us a few days ago, and we have had a chance to 
review it. I have some initial impressions. I would be happy to 
flesh them out further. 

Mr. Conyers. We would be delighted. 

Thank you very much. 

Mr. Nadler. Thank you. 

Thank you, Mr. Kim. 

We will now go for 5 minutes of questioning to the distinguished 
gentleman from California. 

Mr. ISSA. Thank you. I will take my 5 distinguished minutes and 
try to make the best of them. 

I am interested in your report — your finding for a reason, and 
that is it is very clear that since September 11 the Muslim commu- 
nity, the community — particularly their places of worship, have 
been under various levels of attack or the color of discrimination. 

And it appears as though the balance hasn’t been changed dra- 
matically, that your department continues to — more than 5 years 
after, continues to sort of say, “Okay, we have got so much for 
human trafficking, we have so much for African-American issues, 
we have so much for Native American issues,” et cetera. 

What were the new fundings to deal with this, and where did 
they come from? 
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And to ask the obvious question, how much more would you need 
to do the kind of work to make sure that places of worship and peo- 
ple of faith who happen to be of the same religion as those who at- 
tacked us on September 11 don’t find themselves as second-class 
residents? 

Mr. Kim. Well, you know. Congressman, thank you for raising 
that question, because you raise an extremely important issue. It 
is an issue of education. It is an issue of tolerance. 

And ultimately, for us, it is an issue of law enforcement and 
making sure that those types of crimes are aggressively inves- 
tigated and prosecuted wherever we find enough facts 

Mr. IssA. Could I have regular order, please? Could I have reg- 
ular order, please? 

Mr. Chairman, could I have regular order, please? Please. 

Mr. Kim. Thank you. Congressman. One of the first things we did 
after the September 11 attacks was to have a task force formed 
within the Department of Justice to go after ignorant crimes of big- 
otry based upon people who happen to be of the same race, na- 
tional origin, religion as the perpetrators of September 11 and, 
quite frankly, people who were mistaken to belong to those races. 

For example, one of the regular participant groups in the forums 
that we host are Sikh Americans who, of course, are not Muslim, 
are not Middle Eastern, but are yet often mistaken as such, and 
so 

Mr. IssA. They include a Sikh who was killed. 

Mr. Kim. Yes, sir. Yes. And so at the end of the day, what we 
have done is we have taken the huge spike in those types of crimes 
after September 11 and investigated those thoroughly. 

I think we have done tremendous work in this area with respect 
to investigating and prosecuting those kinds of crimes. We inves- 
tigated more than 700, got great cooperation from the FBI along 
the way. 

We were able to prosecute, I think, about 35 defendants crimi- 
nally. We helped State and local prosecutors bring prosecutions of 
about another 150. 

Thankfully, America was able to become more normal, and 
Americans were able to appreciate and become Americans again 
and recognize that these are silly acts of violence. 

And so the big spike that we saw after September 11 did return 
to better levels — not good levels, but better levels. 

We saw additional smaller spikes after certain incidents in the 
Middle East occurred, and all along this time we have maintained 
regular contacts with people in the communities. 

I meet every 6 weeks or so in my conference room with more 
than 30 representatives of many Middle Eastern, Arab, Muslim 
groups, as well as people from all the departments that are impli- 
cated in this issue, from the Department of State, from the Depart- 
ment of Homeland Security, from the FBI, from DHS. 

And we make sure that issues affecting the community are aired. 
I am pleased to say that more and more these issues are not one 
of outright violence and bigotry, although we still get those, and we 
go after those. 

Mr. IssA. Actually, if I could ask an anecdotal question 

Mr. Kim. Yes, sir. 
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Mr. ISSA [continuing]. The 35 enforcements and convictions — 
would those include the two people that were brought to trial for 
trying to blow up my office in 2001? 

Mr. Kim. You know, Congressman, I don’t know the answer to 
that, but I certainly could find that for you. We have a comprehen- 
sive listing of the cases that we have brought. 

Mr. IssA. I would appreciate a little update information on that. 
Obviously, their prime target was a Muslim mosque, and they just 
took a Christian of half-Lebanese ancestry and threw me into the 
mix. 

But I have a close attachment to the fact that there are people 
of hate who will — it doesn’t matter if it is misguided. Dead is dead. 

But 35 seems like a low number. I know my time is expiring. 

From a resource standpoint, you know, you can always use more 
resources, but how much more would allow you to have a zero tol- 
erance against these kinds of vandalisms and hate crimes targeted 
against Muslims and people from the Middle East or believed to be 
from that region? 

Mr. Kim. Well, Congressman, two points. First, you hit it right 
on the head. Discrimination, bigotry — those are crimes based on ig- 
norance. They are not crimes based on intelligent analysis of the 
facts, and that is why we condemn them uniformly. 

With respect to resources. Congress has been very generous with 
the provision of resources to the Civil Rights Division. We inves- 
tigate and we prosecute, where appropriate and where jurisdiction 
lies, all of these cases. 

When you say 35 is a relatively low number, I would point out 
that we have investigated more than 700 incidents. And many of 
those never pan out to something that we can prosecute. 

Mr. IssA. If the gentleman could finish — he had to be stopped 
midstream. 

Mr. Kim. And we have worked collaboratively with State and 
local prosecutors to prosecute 150 more. So at the end of the day, 
we go after these folks. 

We need the assistance from law enforcement, and they have 
been able to provide it. So I have not seen a dearth of resources 
hurt us on this issue. If it does, I certainly would let you know. 

Mr. IsSA. Thank you. 

Thank you, Mr. Chairman. 

Mr. Nadler. Thank you. 

The gentleman from Georgia? 

Mr. Davis. The gentleman from Alabama will also 

Mr. Nadler. Alabama, excuse me. 

Mr. Davis [continuing]. Allow himself to be recognized. 

Mr. IssA. Now, there is a form of prejudice if I ever saw it. 
[Laughter.] 

Mr. Davis. Thank you, Mr. Chairman. 

Let me try, Mr. Kim, to circle back to some of the questions that 
the Chairman raised at the outset. 

You were somewhat reluctant to answer his questions about ex- 
changes between senior personnel and career attorneys based on 
the doctrine of attorney-client privilege. 

When the United States files a claim in United States District 
Court, who is the client? 
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Mr. Kim. The United States. 

Mr. Davis. And that would presumably not he the attorneys for 
the Department of Justice, would it? 

Mr. Kim. No, sir, it would he the United States of America acting 
through 

Mr. Davis. Has there been any assertion by the people of the 
United States of America regarding the scope of attorney-client 
privilege regarding those conversations? Obviously not. 

So my point, and I think the Chairman’s point, was that you 
used the term attorney-client privilege. 

There may be some kind of a work product doctrine that is lurk- 
ing out there, but I think — I don’t want to certainly spend a lot of 
time on this, Mr. Kim, today, but I think you would agree with me 
as a lawyer that work product is considerably less protected than 
attorney -client privilege. 

And I think secondly — ^you would agree with that as a general 
proposition. 

Mr. Kim. Yes, sir. 

Mr. Davis. And I assume you would also agree with the propo- 
sition that the Department of Justice is a taxpayer-subsidized enti- 
ty that is meant to represent the United States government. 

Congress has oversight functions. I assume that you acknowledge 
that, do you not? 

Mr. Kim. I am here. Congressman, and I acknowledge that fully. 

Mr. Davis. So I can’t, frankly, see any way that this institution 
could perform its oversight function if the doctrine of work product 
means that we can’t ask questions about communications. 

So in this spirit, let me do that. The Chairman asked you about 
the standard for overruling career attorneys at the Department of 
Justice who make a recommendation. 

I think he asked you that several times, and each time I think 
you didn’t answer the question. You talked about what the legal 
analysis was. So let me go back to the question. 

Mr. Kim. Sure. 

Mr. Davis. What is the standard for determining when senior po- 
litical appointees will overrule the recommendations of the line at- 
torneys? What is the standard? 

Mr. Kim. I think the standard is one of judgment. 

Mr. Davis. Is that judgment based on professional expertise, or 
is it based on something else? 

Mr. Kim. I believe it is based on professional, legal expertise and 
reasoned analysis. 

Mr. Davis. All right. Taking those three things, what is the typ- 
ical experience level of the line attorneys who practice in the Vot- 
ing Rights Division who make analyses regarding pre-clearance? 
What is their typical experience? 

Mr. Kim. They vary widely, sir. 

Mr. Davis. What would be the most experienced that you would 
have who would be involved in making a decision or an evaluation 
regarding pre-clearance? 

Mr. Kim. The chief. 

Mr. Davis. Well, no, the line attorneys. We are talking about, 
again, the line attorneys who are malang evaluations regarding 
pre-clearance. 
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In fact, let’s take a specific case, the Texas case. What was the 
experience level of the line attorneys who were involved in making 
those recommendations? 

Mr. Kim. You know. Congressman, I don’t know, because I am 
not familiar with exactly who worked on that case. 

Mr. Davis. Well, then let me ask another way. 

Mr. Kim. Sure. 

Mr. Davis. The people who make evaluations, who make rec- 
ommendations to senior management regarding pre-clearance — you 
would agree with me that they are seasoned, experienced attor- 
neys, typically, wouldn’t you? 

Mr. Kim. Yes, sir. 

Mr. Davis. In fact, they wouldn’t be in a position to make those 
recommendations but for the fact that they are seasoned and expe- 
rienced career attorneys. Is that right? 

Mr. Kim. Congressman, I am not trying to disagree with you. I 
just want to make one point for the record. 

Mr. Davis. Yes. 

Mr. Kim. Many of the people who make recommendations are an- 
alysts who are not attorneys, or paralegals who are not attorneys. 

Mr. Davis. But at some point attorneys make the final sign-off. 

Mr. Kim. Absolutely. Absolutely. 

Mr. Davis. And they are experienced, seasoned attorneys, would 
you agree? 

Mr. Kim. Yes, sir. 

Mr. Davis. Who made the specific decision to grant pre-clearance 
in the context of the Texas redistricting? 

Mr. Kim. That letter was signed by Sheldon Bradshaw, is my un- 
derstanding. 

Mr. Davis. And who was Sheldon Bradshaw? 

Mr. Kim. Sheldon Bradshaw was then the principal deputy as- 
sistant attorney general. 

Mr. Davis. For Civil Rights Division 

Mr. Kim. Yes, sir. 

Mr. Davis [continuing]. Or overall? 

Mr. Kim. Yes, sir, the Civil Rights Division. 

Mr. Davis. Okay. And can you compare that individual’s experi- 
ence level with that of the line attorneys who made the rec- 
ommendation? Are you able to make the comparison? 

Mr. Kim. Again, because I am not familiar with exactly who 
worked on the Texas pre-clearance matter 

Mr. Davis. What about the Georgia Voter I.D.? That is another 
instance where it has been reported that that there was an over- 
ruling of career attorneys. 

Can you contrast the experience level — or I would be happy to 
have the information for record eventually. 

Mr. Kim. May I response to the Georgia I.D. matter? 

Mr. Davis. Certainly. 

Mr. Kim. With respect to the Georgia I.D. matter, the pre-clear- 
ance decision in that case was signed by the career section chief of 
the Voting Rights Section. 

Mr. Davis. Well, again, going back to Texas 
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Mr. Kim. Again, I think Joe Rich, who will testify shortly was the 
section chief at that time. He certainly has decades of experience 
in the Civil Rights Division. 

Mr. Davis. Then let me close out on this line of questions, Mr. 
Kim. What we are getting at today is you have experienced career 
attorneys who were there. 

They give you the benefit of their judgment. It would strike me 
that there ought to be a very high standard for a political ap- 
pointee overruling them. 

And I think as a matter of practice — we don’t have to waste a 
lot of time on this — typically political appointees in these positions, 
no matter what the Administration, are, frankly, not as experi- 
enced in day-in, day-out litigation as the career professionals. 

So that is why this is a subject of concern to the Committee. The 
fact that you sometimes have, in at least one instance, rec- 
ommendations by experienced professionals that have been over- 
ruled by individuals who are less experienced. 

Mr. &M. May I respond to that point, Mr. Chairman? 

Mr. Nadler. Quickly, please. 

Mr. Kim. Congressman, I don’t disagree with you one bit. That 
experience, that expertise is valued. I value it. I used to be a career 
attorney. And I thought that I offered value when I offered a rec- 
ommendation or made an analysis in a case. 

And it is extremely rare when those recommendations are not 
adopted — in the vast majority of circumstances, certainly as long as 
I have been assistant attorney general. 

But at the end of the day, I come before this Committee. I have 
been confirmed by the Senate. I am accountable. I accept that ac- 
countability 100 percent. 

And if I come to this Committee and answer a question as to why 
I did something or why I didn’t do something, and I answer that 
question by saying I took a show of hands and did what the show 
of hands recommended, that would not be a responsible position. 

And at the end of the day, accountability has to rest with the 
person who reports to the Congress. That is my position. 

Mr. Nadler. Thank you, sir. 

We are expecting votes on the floor at about 11:30. I would like 
to see if we can conclude and get to the next panel expeditiously. 

So I think we have — I am sorry, Mr. Pence. I thought we had fin- 
ished. 

Mr. Pence. I thank the Chairman. I will pass on the courtesy 
and just meld into the hearing on the next panel. 

Mr. Nadler. Well, thank you. I thank the gentleman. 

Mr. Scott? 

Mr. Scott. Thank you. Thank you, Mr. Chairman. 

Mr. Chairman, I would ask at this point, Mr. Chairman, if we 
could ask CRS for research on whether or not this attorney-client 
privilege exists, because I think our experience in other matters is 
that there really is no such privilege, and we ought to be able to 
get the information. 

So I would ask for the Committee to consider that. 

Mr. Kim, while we are on Voting Rights Act, if someone had a 
scheme where they intentionally had too few voting machines at a 
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precinct and created long lines intentionally, if you could prove it, 
would that be a violation of the Voting Rights Act? 

Mr. Kim. If it was based on race, yes, sir. 

Mr. Scott. If it was based on race. 

Mr. Kim. Yes, sir, it would be a violation of section 2 . 

Mr. Scott. Okay. On religious discrimination, about 40-some 
years ago we passed legislation prohibiting discrimination based on 
religion because we felt it was so reprehensible that we made it il- 
legal. Is there any reason to repeal religious discrimination laws in 
employment? 

Mr. Kim. Congressman, that is a matter for Congress, but cer- 
tainly we enforce the laws vigorously that Congress has passed. 

Mr. Scott. Are you recommending taking a position that those 
laws need to be repealed? 

Mr. Kim. Congressman, I am not in a position to make a legisla- 
tive recommendation to the body. I certainly would take back any 
legislative recommendations the body wanted us to consider. 

Mr. Scott. So you don’t have any feeling one way or another 
whether those laws are still important? 

Mr. Kim. Congressman, we enforce all the laws passed by Con- 
gress. I believe that the law has historically provided for protection 
from discrimination based on religion in many categories, and I be- 
lieve those laws are important. And I believe Congress has made 
that judgment as well. 

But certainly Congress is always free to reevaluate how it views 
the propriety of laws. 

Mr. Scott. I mentioned to you earlier about the Deaths in Cus- 
tody Act. Do you have a special litigation section that looks at prob- 
lems with arrest and custody? 

We have a law that is in effect now where jurisdictions are sup- 
posed to report to the Attorney General about any death that oc- 
curs in the custody of law enforcement in prison, in jail, process of 
arrest. 

Could you review that information and ascertain whether or not 
you see any pattern of civil rights violations? 

Mr. Kim. Certainly, Congressman. 

Mr. Scott. Do you see any civil rights implications if U.S. attor- 
neys are encouraged or coerced to be partisan political officials 
rather than law enforcement officials, or whether or not — any civil 
rights implications if they are evaluated based on partisan political 
implications 

Mr. Kim. Congressman 

Mr. Scott [continuing]. If you can prove it? 

Mr. Kim. Congressman, I have worked at Department of Justice 
for most of my career, most of that time as a career attorney. I 
think it is improper for anybody to urge that any DOJ official at 
all take an action that is not based on the facts and the law. 

Mr. Scott. And if such activity — if you could show that such ac- 
tivity occurred, partisan political activities, would that have civil 
rights implications? 

Mr. Kim. Congressman, I would have to go back and evaluate the 
statutes. It would really depend on the context in which it would 
occur. And again, I am not suggesting that any of this 
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Mr. Scott. I didn’t say it occurred. I just said if it occurred, kind 
of like “If I Did It.” 

Mr. Kim. Congressman, if someone urged or told a prosecutor to 
do something that wasn’t supported by the facts and the law, I 
think that would be improper on many levels. 

Mr. Scott. Okay. 

Mr. Kim. And I think at a very fundamental level, that is not the 
role of a prosecutor. 

Mr. Scott. Does your office have jurisdiction over discrimination 
against Black farmers? 

Mr. Kim. I believe. Congressman, you may be referring to the 
USDA matter. I believe that that is a matter which we did not 
have jurisdiction. 

Again, Black farmers in what context would be the question. Ob- 
viously, if thy were being victimized physically, you know, cer- 
tainly, that might invoke our jurisdiction. It really depends on the 
facts and circumstances of each case. 

Mr. Scott. So that is not something you are presently very much 
involved in? 

Mr. Kim. The litigation involving the Department of Agriculture, 
Congressman? 

Mr. Scott. Well, Black farmer discrimination generally. 

Mr. Kim. I can’t answer that question, because 

Mr. Scott. Have you been doing work in discrimination in hous- 
ing? 

Mr. Kim. Yes, sir. 

Mr. Scott. And mortgages? 

Mr. Kim. Yes, sir. In fact, we recently brought a major redlining 
case against Centier Bank in Indiana just a few months ago. 

Mr. Scott. Church burnings? 

Mr. Kim. Sir, we remain vigilant on the church burning front. I 
know that you raised an issue a few years ago regarding a rash of 
burnings in your area. We have met extensively with the ATF to 
try to pursue those to the fullest extent permissible. 

Mr. Scott. And I guess I have a couple of seconds left. Commu- 
nity relations — do you have resources to help communities deal 
with racial problems? And how is that going? 

Mr. Kim. Congressman, that is committed to the jurisdiction of 
the Community Relations Service, which Congress established in 
the 1964 act. They are doing a very good job, as far as I can tell, 
and we coordinate with them often on areas where their expertise 
may be put to good use. 

Mr. Scott. Thanks, Mr. Chairman. 

Mr. Nadler. Thank you. The time of the gentleman has expired. 

I thank the witness. Thank you, Mr. Kim. 

Mr. Kim. Thank you. Thank you, Mr. Chairman. 

Mr. Nadler. I would now like to introduce our second panel, and 
I will start reading the introductions while they come up, because 
we have votes on the floor all too soon. 

Our first witness is William Taylor. He is a lawyer, teacher and 
writer in the fields of civil rights and education. 

He will testify today in his capacity as the chairman of the Citi- 
zens’ Commission on Civil Rights, a bipartisan group of former 
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Federal officials which has monitored Federal civil rights policies 
and enforcement efforts since the early 1980’s. 

The commission has just released a study entitled “The Erosion 
of Rights: Declining Civil Rights Enforcement Under the Bush Ad- 
ministration.” Their work addresses many of the issues before the 
Subcommittee today. 

Mr. Taylor has had a long and distinguished legal career begin- 
ning in 1954 when he worked for Thurgood Marshall and the 
NAACP Legal Defense and Education Fund. 

In the 1960’s he served as general counsel and later staff director 
of the U.S. Commission on Civil Rights, where he directed major 
investigations and research studies that contributed to the civil 
rights laws enacted in that decade. 

Our second witness is Joseph Rich, the director of the Fair Hous- 
ing and Community Development Project at the Lawyers’ Com- 
mittee for Civil Rights Under Law. 

Prior to joining the Lawyers’ Committee in May 2005, Mr. Rich 
spent almost 37 years in the Department of Justice’s Civil Rights 
Division, where he was hired as part of the honors program in 
1968. 

He most recently spent 6 years as the chief of the Voting Section, 
from 1999 to 2005. Prior to his tenure in the Voting Section, Mr. 
Rich served for 12 years as deputy chief in the Housing and Civil 
Enforcement Section enforcing fair housing and fair lending laws. 

He also served as deputy chief and trial attorney in the Edu- 
cational Opportunities Section. He received his B.A. from Yale Uni- 
versity and his J.D. cum laude from the University of Michigan, 
where he was an assistant editor of the Michigan Law Review. 

Our third witness is Roger Clegg, president and general counsel 
of The Center for Equal Opportunity, a conservative research and 
educational organization based in Falls Church, Virginia that spe- 
cializes in civil rights, immigration and bilingual education issues. 

From 1982 to 1993, Mr. Clegg held a number of positions at the 
U.S. Department of Justice, including assistant to the solicitor gen- 
eral, where he argued three cases before the United States Su- 
preme Court, and as the number two official in the Civil Rights Di- 
vision and Environment Division. 

From 1993 to 1997, Mr. Clegg was vice president and general 
counsel of the National Legal Center for the Public Interest, where 
he wrote and edited a variety of publications on legal issues of in- 
terest to business. He is a graduate of Rice University and Yale 
Law School. 

Our fourth and final witness is Wade Henderson, the executive 
director of The Leadership Conference on Civil Rights and counsel 
to the Leadership Conference’s Civil Rights Education Fund. 

Prior to joining The Leadership Conference, Mr. Henderson was 
the Washington bureau director of the National Association for the 
Advancement of Colored People. 

He was also previously the associate director of the Washington 
national office of the American Civil Liberties Union, where he 
began his career as a legislative counsel. 

Mr. Henderson is a graduate of Howard University and the Rut- 
gers University School of Law. 
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I am pleased to welcome all of you. As a reminder, each of your 
written statements will be made part of the record in its entirety. 

I would ask that you now summarize your testimony in 5 min- 
utes or less. To help you stay within that time, there is a timing 
light at your table. When 1 minute remains, the light will switch 
from green to yellow, and then red when the 5 minutes are up. 

And I would ask that we be a little more strict on time on this 
panel than with Mr. Kim, because we do have votes on the floor 
coming up, and I don’t want to have to ask you to wait around till 
2:30 to complete your testimony. So thank you. 

And the first witness is, I believe, Mr. Henderson. Mr. Taylor is 
the first witness, I am sorry. 

Mr. Taylor is recognized for 5 minutes. 

TESTIMONY OF WILLIAM L. TAYLOR, CHAIR, 
CITIZENS’ COMMISSION ON CIVIL RIGHTS 

Mr. Taylor. Age before beauty, I see. [Laughter.] 

Thank you, Mr. Chairman and Mr. Chairman of the full Com- 
mittee, and Ranking Member Franks and Members of the Com- 
mittee. That is a powerful incentive to stay within the time limit. 

The commission, I think most of you know, is a bipartisan orga- 
nization consisting largely of people who held cabinet or other high- 
ranking positions involving civil rights, founded in 1982 to monitor 
Federal policy on important issues of equal opportunity. 

The report that we presented to the Committee is the eighth in 
a series that looks at the incumbent Administration and says as 
best we can what is going on. And that is a part of your record, 
I believe. 

I also attached a letter from William Brown, who is a member 
of our commission and a former chair of the Equal Employment 
Opportunity Commission under President Nixon. 

Mr. Brown, who is a Republican, notes that civil rights progress 
has been made in the past only through bipartisan cooperation, 
and he is deeply concerned about the lack of Republican participa- 
tion — 

Mr. Nadler. Mr. Taylor, you will submit the report and we will 
admit it into the record. 

Mr. Taylor. Yes. Thank you very much. 

The most distressing part of this report is the account of six 
former lawyers of the Civil Rights Division of the Department of 
Justice on how the Bush Administration has undermined the work 
of the Division. 

As you know, the Division was established in 1957 and has been 
a pillar of successful efforts to transform this Nation from a White 
male society to one in which African-Americans and other persons 
of color and women and others who have been discriminated 
against have become active participants in our political and legal 
systems and in which people who were formerly excluded now have 
opportunities for education and for productive employment. 

Yet as the Division approaches its 50th anniversary, it is in deep 
trouble because the Bush administration has used it as a vessel for 
its own political objectives, often disregarding the law and sullying 
the group’s reputation for professionalism and integrity. 
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Some of the details of the Administration’s actions will he pre- 
sented by Joe Rich, who wrote and edited a good deal of the section 
on the Division. And I think in the interest of time, I will exclude 
even my summary of what he will summarize. 

But the professional staff has been downgraded. Priorities have 
been changed without making sure that old priorities like hate 
crimes and misconduct of officers are still fully attended to by the 
Criminal Civil Rights Section. 

And I would say that the assault of the Administration on the 
Civil Rights Division, taken together with the nomination of judges 
who are hostile to the enforcement of laws that ban discrimination, 
have left many people without the protections of laws on which 
they have come to rely. 

Our report also deals with other important subjects including 
several where executive policy has had a major impact on the poor. 

Among our concerns and reflected in the report is the maltreat- 
ment of immigrants and the seeming inability of the Administra- 
tion to secure the enactment of reforms that will supply stability 
and end the growing interethnic conflict. 

In addition, emblematic of the Administration’s failures — the Na- 
tion’s failures to address the needs of the poor is the lack of advo- 
cacy of affordable housing in places that will afford people access 
to good jobs, schools and services. 

We will, if the Committee deems it permissible, try to respond 
to Mr. Kim’s testimony and the additional testimony he supplies. 

I have to say that this program called Home Sweet Home does 
not represent a real effort on the part of the Administration and 
on Justice Department — other Divisions to supply housing opportu- 
nities for people who need them. It must be treated with some 
irony by the people down in New Orleans. 

Finally, we commend the Committee for its readiness to take on 
an agenda already loaded with the need for oversight in crucial 
areas in order to examine these failures of enforcement in civil 
rights. 

I am finishing. We recommend that the Congress do more, and 
we have recommendations for a select committee to be appointed 
in this area. House and Senate, and the critical Committees are 
Civil Rights — this is a tall order, but we believe that the dire cir- 
cumstances of civil rights enforcement compel such steps. 

And as our society grows more diverse, strong civil rights laws 
are essential not only to equal justice but to ensuring the unity and 
stability of the Nation. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Taylor follows:] 

Prepared Statement of William L. Taylor 

INTRODUCTION 

Thank you for the opportunity to testify on behalf of the Citizens’ Commission on 
the implementation of civil rights laws by the current Administration. The Commis- 
sion is a bipartisan organization consisting largely of people who held cabinet or 
other high ranking positions involving civil rights. It was founded in 1982 to mon- 
itor federal policy on important issues of equal opportunity. 

The report that we are presenting to the Committee is the eighth in a series of 
such studies that we have published to make information available on how civil 
rights laws have fared under incumbent Administrations. 
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I would like to place in the record a copy of our report — “The Erosion of Rights: 
Declining Civil Rights Under the Bush Administration,” just publicly released. I also 
would offer a letter to the Committee from William H. Brown, a member of our 
Commission and former Chair of the Equal Employment Opportunity Commission 
under President Nixon. Mr. Brown, a Republican, notes that civil rights progress 
has been made in the past only through bipartisan cooperation and he is deeply con- 
cerned about the lack of Republican participation in preserving and extending rights 
now. 


THE ATTACK ON THE CIVIL RIGHTS DIVISION 

The most distressing part of this report is the account of six former lawyers of 
the Civil Rights Division of the Department of Justice on how the Bush Administra- 
tion has undermined the work of the Division. 

The Division, as many of you know, was established fifty years ago as part of the 
Civil Rights Act of 1957. It has been a pillar of successful legal efforts to transform 
the nation from a privileged white male society to one in which African Americans 
and other persons of color and women have become active participants in our polit- 
ical and legal systems and in which people formerly excluded now have opportunity 
for education and productive employment. 

Yet as the Division approaches its 50th anniversary, it is in deep trouble because 
the Bush Administration has used it as a vessel for its own political objectives, often 
disregarding the law and sull 3 dng the group’s reputation for professionalism and in- 
tegrity. 

Some of the details of the Administration’s actions will be presented by Joe Rich 
who wrote and edited a good deal of our section on the Division. I would summarize 
only by sa 3 dng that what we have been witnessing is an attack on the profes- 
sionalism of the Division, with political leaders of the agency not only rejecting but 
failing to even consult these respected, experienced lawyers. We have also witnessed 
a shifting of priorities in the Criminal Civil Rights Section by moving into that sec- 
tion cases that have been ordinarily handled outside the Division by federal prosecu- 
tors. The cost has been to cases involving hate crimes and official misconduct that 
have been the staple of the Section’s work. 

In emplo 3 Tnent, the effective attack on patterns and practices of discrimination 
has been marred by a shift away from cases of discrimination against African Amer- 
icans to what are described as “reverse discrimination” cases filed by white plain- 
tiffs. 

Nowhere is the downgrading of professional staff more damaging than in the area 
of voting where the Department has special responsibilities to approve electoral 
changes by states and localities. Because of the political sensitivity of such reviews, 
the Department has adopted procedures to ensure the integrity of the process. But 
the Administration has cast aside these protections in several cases, just as it seems 
to have done in punishing U.S. attorneys for not being political enough in their han- 
dling of vote fraud cases. 

The assault of the Administration on the Civil Rights Division, taken together 
with the nomination of judges who are hostile to the enforcement of laws that ban 
discrimination, has left many persons without the protections of law on which they 
have relied. 


EQUALITY OF OPPORTUNITY 

Our report also deals with other important subjects including several where exec- 
utive policy has a major impact on the poor. Among the Commission’s concerns is 
the maltreatment of immigrants and the seeming inability of the Administration to 
secure enactment of reforms that will supply stability and end the growing inter- 
ethnic conflict. In addition, emblematic of the nation’s failures to address the needs 
of the poor is the lack of advocacy for affordable housing that will afford people ac- 
cess to good jobs, schools and services. 

CONCLUSION 

We commend the Committee for its readiness to take on an agenda already loaded 
with the need for oversight in several crucial areas in order to examine these fail- 
ures of enforcement in civil rights. Indeed we recommend that the Congress do more 
by establishing a select committee of both Houses to undertake a two year review 
of the implementation of federal civil rights laws. The Committee should be com- 
posed of senior members of both parties who serve on the Judiciary Committees and 
on other committees that deal with education, employment, housing and the admin- 
istration of justice. 
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This is a tall order, but we believe that the dire circumstances of civil rights en- 
forcement compel such steps. As our society grows more diverse, strong civil rights 
laws are essential not only to equal justice under law but to ensuring the unity and 
stability of the nation. 
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FOREWORD 


I'i’is si-Lidv has rwo parts. Parr Oae consists of the report and recommendations of 
c'ne members oi the O<tnmission and the Center for American Progress. Part Two is 
a series of woiking papers prepared by leading civil tights and public interest cxpeiis. 
Several iif these aurhoK contributed to earlier works of flic Commission. While 
r.be Commission sought out and publishes these papers in order to advance peddle 
knowledge and understanding of a broad cross-section of civil rigiirs issues, the views 
expressed in each paper repretent tho,sc of the aurhor/s and not ncca?.sariiy of the 
Con; mission, the O-ntor for American Progrc.s.«, or any of their individuai members. 
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EXECUT VE SUMMARY 


Tl'ie erosion of civ: : rigl'iis across our narion over rhe past 
M\ S' -) < 1 d ^ ri.<' I*" of \ Mfiil nogiect and calculated de- 
sii^n. Ihc Bush iidir: mist vation conviatics to use the ctnitrs 
-inci I he |\idi( 'll )i i'’ir cut t>it>ccss to narrow civil rights 
loiorectioiis and repeal remedies for legal redress while 
aji'.iwirjg rhe rradinoiial roois of the executive brarreh for 
civil nghts oitrorciimcnr to wither and die. Tire rc-suhing 
1 qua ir f C'ppor:unir\\ cicrcriorating cHdl liberties, and 
rising religious and raci.t] discri.Tiinaiion arc .sad commen- 
taries on the priorities of the current administration. 

IhLs inrw reporr py rhe Cifizens’ Clonuiiissioa orr Civil 
Rlglirs ami rite Ceiirer Fcr.Ajnerica.n Progress caraiogues 
wli)' this is liaftpening and liow (lloDgress can rake action to 
remedy the sltuarim'i. The 10 essays in rl5i,s’ mport cncap-su- 
liite the adniini.stratlori.s failure to enforce civil rights, pro- 
tect civil liberties and confront long-standing and tnicr^ng 
threats to our nations shining viriuc; equality ol oppoitu- 
nicy. Tlio authors of rhe report, many of them veterans of 
civil rights enforcement and advocacy, detail die methods 
employed hy rhe administration to cany out these .serious 
civil rights policy reversals and offer concrete .solutions to 
slow the deterioration oftnir nation’s civil lighis and restore 
oiitproniise as the ].and of equal t>ppon:n.uiry. 

’Tlie first scci:io.a of the report, wrirten by five former se- 
nior officials in the Department of Justice’s Civil Rights 
Divi.sion, reveals exactly bow rivi! rights enforcement by 
the executive brancii has fallen in to a dangerous sta.tc 
of disrepair — on the eve of the division's historic 50-ycar 
anniversat)'. ioseph. I^ich, 38-ye;;r veteiaii of the division 
until his rerirement iii 2005. exposes the .attacks upon 
rhe professicnaiisn! of rhe division by political appoin- 
rees anii<i pointed lack of oversiglif by Congress into 
these iransgres.sion,'-. 

icth K<v':cnrhai. a 1 0-year veteran of the division, then cx- 
.trnmiw the shift in emphasis away from classic civil rigbrs 
t. 11 t w u i action agajD.st '‘huinau traffickii^,” a 

l.iudaoie goa:. but one previously tackled by other divi- 
I > nil!! Ok Tusiice Department. 

IS i-'nid I ^ w wh ict’...'riomiheCivilRight5Divi- 
sirntn '1 o explains now civil rights action against 


discrimination in employment practice.^ in tiie private 
sector and in local and .state governments focu.ses today 
on “reverse discrimination’^^ rather rhan clear paitcrni and 
practices of discrimination against Alritaii Americans and 
otlier racial minorities. Si.niiar]y, jo.seph Rich and two of 
his former ('ivil Rights Division colleagues. Robert Ken- 
glc atid Mark Posner, examine how the Bush otJmini.stra- 
tion ha.sai!ow'cd ■partisan pohtical conccrn.s to influence 
its decision-making” on cnfotccmcnr of the Voting Rights 
Act, which cuts to the core of our democratic principle.s 
and is so critical to equaUfy in our countr)'. 

To correct these miscarriages of civil rigltt.s enforceinenr, 
the report vecorniiieiuis riiar Cloiigress e.srablish a Select 
Onnmittce of the Hou.se and Senate for civil rights. Tlie 
new Select Commitrec would; 

• Review the irnpleinencation ol federal civil riglt.es law's. 

• Conduct oversight hearings and invesrigation.s into the 
enforcement ofeivil rights laws. 

• impiemenr any needed changes re.) ensure better civil 
rights enlorceiTicnt. 

in addition, die report calls for Congress to enact a key 
change to Title VI of the Civil Rights Act of 1964 and 
the No Child Left Behind Act of 2002: enable people 
to bring civil suits in federal courts to redress violations 
of their civil rights. Oniv then can citizens count on 
rhe Justice Depatrmeaf and rhe coiurs to act to ptorect 
civil rights. 

Fixing what ails the Civil Rigiits Division i.t an impor- 
tant step that mu.st be taken, hut di.'^ai iav end cusuetude 
at the Department of luslice is not the or.i v leaiion the 
adm.inistration ha.s failed to promet our civil nphis. 
Elliott Mincbcrg and luaith bchacfle-. tru: former legal 
director and associare legal iii.rector for me Peopie tor 
the American Way, and Adam Sliah at Media iN iacreis 
for .America, examine the admir.i.strations success at 
appointing conservative “acnvisr’ ludge.s t:! cite ouprenie 
Court and lower courts — wiih i/it c-.pies, iii ,11 .i lar 
ing conservative dogma from vne bench. 
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n ich )'‘T c pic^iklcm aad the -Senate musr ensure 
til It lii d 111 '' 11 linces to the tcdcrai bench liavc a dem- 
rnu i n nu neiu to equal justice under law. Witli- 
uc jL ..^e t ill e jtnmirced fo civil rights and liberties cur 
I ni nn I o h <■ its distinctiye character as a countr}’’ 
that i^f-i I [. u litv to ali and protects ail against the 
e^i. ..s ( f hep wcrlu!. 

Tliese isrne ch.-iiacitrusiics ol the American way of life 
ate in jeopard? in other iegni arenas. Shaheena Ahmad 
Simons, tornierlv ot the Mexican American Legal Detense 
and Ecucacior. Fund savs cne scruple for immigration 
reform in our counny is complicated by tbs' gap between 
those conservatives who want draconian enforcement of 
U..S. deportarion laws aiid rh.ose who want clieap imiiii- 
graiit labor- Ihe upsiior, says Simons, has been no reform 
at all. 'Ihe goal of .reform slioiiid be a positive one: rhe 
enaermenr of a denned patli to cjrize.ns.hi|> for millions of 
undocaimented Imrntgrants in our ■•iociccy. 

Simon’s colleague at vhe Mexican American Legal Dcfcnse 
and Education Fu.nd. regional covinsci Peter Zamora, tack- 
les the shortcomings of stares, local agencies and the feder- 
al govern tnent in implementing the guarantees of the No 
Child Left Behind Act that English language learners will 
be fully included in educational opportunities. By 2025, 
Zamora notes. 25 percent of the U.S. scliool population 
vvlll be .English language learners. The Bush administra- 
tion and Congress must act: n;sw to fully c.r.it(>rce NCLD 
ptovisions t:o ensure our schools provide these .students 
with clic best opportunities to learn. 

In coiumunicacion.s policy, too, the admiiiKStration’s lack of 
civil riglirs cnforccrncn: and failure to otrer equal oppo.Tu- 
nity access to new commuiucirious feeJmoiogies leaves mi- 
noricies under-represented in rhe comniuriicatious industry 
and ill-served iiy Its services. Mark iJoyd, a Senici Fellow 
at tile Center for A-menc.aa ihegress and ecpsrf on com- 
municarion.'i policies, notes that cxi>:utivc branch rc-gulatory 
agendes have .'iiyrniei. pa-, p' igi ss on affirmative employ- 
ment and minority owner-diip in comniunication.s indiis- 
ti'ics. Lioyd a]s<3 e.sainincs hc-w pohcvmiakers arc not .seeking 
ro bridge rhe si.i called cigit.ai ilivide” by offering Internee 
and computer acces.s to ah Amencaivs, 


His solucions arc iortliiiglit: ^1 F “-i H mi uvi 
tions Conimis.siQn must cna i iiee evuse i n ik'. 
to advance equal employment oo ’ Tt in ai ii r t- 
niinoricv ownership in die CO mm I l cim ndusri il 
the government must .suppo t c m svid.. [. r 1 1 i\ n 
of communicatinn.s access p j lus ill a c ii. n i i ir i 
ruK!l areas and die inner ci!) on iru ii ’i i n is i 
cals, iibta.dcs and schools in every communi:'.'. 

Equal oppomuiity in housing, whicn is exa.nunec in rhe 
last chapter ofour report, i.« perhaps die most important 
civil rights arena in that it dct.irmincs acccs.s to cduca - 
tion, jobs, and other crucial scivici's. Yet, it poses the nr.isr 
formidable barriers to equality. Philip Tegeler, Executive 
Director of the Pos'erry and Race Researcii Action Clouncii, 
explains wliy equal oppotruniry iiousing progtiuns at th.e 
Deparrmeut of Hoinsing a:).d U.rbaii Development .ind tiis 
Depattaienr of rhe Treasury are not lielping families .move 
from higher •poverty segix'gatcd neighborhoods tci less 
segregated areas. 

Tegeler notes that ali the legal and policy provisions to 
make these programs effective reside in tlie hands ofex- 
ecurive bninch officials at the.se two agencies. Tliey must 
only he employed to help low-income families enjoy the 
housing mobility chat middle- and higher-income fami- 
lies take for granted in /\rnerica. He rccom.mcrKis that 
Public Housing Aurlii.»riti.cs cdoperaic across jurisdic- 
tions and embrace new housing rnobilii:)' programs, and 
that the Treasury dcpartnienf and the Iiu:e.mal R.evemie 
Sertnee actively support fair hoiusing programs and use 
the Low Income HousingTa.x Credit program to oncou!'- 
age housing mohiiity. 

The terrorist attacks of 9/1 i in many ways distracted die 
nation ftoci detertniiiarion to improve and enforce exist- 
ing civil i^hK laws, in this new enviiemment rhe Busii ad- 
ministration has taken regressive step rljc-r ml rn i o i 
civil libcnics, ourcivi! rights .and our cxpcciaiu'r.s ol ecji.ui! 
opportunity. The dctaiicH anaiv'is that follows — a'ongsidc 
the specific rccommcndativins cc cc'pc \ ih u si " 
our civil rights over the pa.st .six ycai s — p c i i 

and the Aoierican people wiih a nsadmaj) vo iieip us 
reclaim the promise of equal opportunity' ror al. 
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CHAPTER 1:TH? EROSION OH RIGHTS 


W ricn rae <...111/^115 Comraissioii published the most 
>. r sw t t 'cijorts oil the record of tlic in- 

ciinihe t -JL 11 11' u m rarrv'ing out the la^'s protect' 
ing i n r c i 1 1 n ivas still reeling finni the shock 

and r i\ t le S itci er 1 1 terrorist attacks. 

■ n vho years since, irnch of ihc concern of those who play a 
rok in oiu' legal system has liecn focused on striking a bal- 
ance bev'.veer ensiuing me olivsitaal seairity of the nations 
jieopie arc preier''iag the perstinal liberties written into onr 
Consntunon and laws. Issui^' arising fnsni the detention 
or people without charges against (hem tor long periods 
of tiiTie, wciranricss wiretaps and 'carches, and heightened 
security measures in many aspects of daily life have come to 
die fore .in<l may still lacit dear legal resolurion. 

Separate from these issues are oriiers relating to the core 
principle of equality of opportunity. VX'hiie .separate, issues 
of equality that have been the Commission’s continuing 
concern in this scries are linked in several vvay.s to the 
pervasive shadow kd tcrroiisin. In the lirst place, huge 
amounts of dollars that might otherwise have been spent 
on investing in opportunities lor disadvantaged people 
have been channeled to the costs ofwar and .securin'. Sec- 
ond, mucli of the burden ot' distritst in the cuiTeni atmo- 
sphere fills on tho.se who are ’'different'’ in skin color, in 
rdigion or in other ways, in an era of amsiraints, freedom 
and opportunity do not flourish for those wiio have been 
riiscriminared against and deprived. 

Tliird, actions taken by the current adminisrration and 
die courts to narrow civil rights protections and repeal 
remedies have escaped t'ne public, notice that liiey might 
otherwise receive in a time when people are !cs.s preoccu- 
pied with war ami physical datvger. 

Tills report represenrs an effor: to bring some of the major 
aspects of rite etcsion cd ers'u ngl’fs to pu blic artennon and to 
spur act, on bv Coni’cts", ano others v/bo have a rtsponsibii- 
!cv n,' nionuor toe peHormaric;, the executive branch. !n 
many wavs ihc cerncipiece t>f the ’ipi'rt i.s in the four cs.say.s 
tPal maiu: up itie chapter or; the lu.'tice Deoarement's Civil 
Rights Divi-sion. essavs diar doenuu-nr a s^rematic effort 
ov die bii.sn adniiniscration to dismantle the gcTvernmenc 
iiii er i f chc-tumi): Cfv ngl, s. Tlie Divi.sion has 

h iUr>. if rLOtci 1 « I’t’s civil rights effons ev'er 
ui I \i '•ei t 1 0 11 1 mi ci sni Jlet Section as trart of 

r , il r ii -i. r o 1 ’ ■> ' L-d pfiTiatlarly since Congress 


gave comprehensive substantive coiircni to equal rigiirs in the 
Civil Rights Act or \^(A an<l the Voi log IGgius Act of 1 965. 

DEPARTHENT OF JUSTICEj 
CIVIL RIGHTS DIVISION 

in the years following, the Civil Rights Division c.irncd 
historical credit for helping to tiansfotni the nation trom 
an almost exclusively white male society to one in which 
AJiican Americans and other persons of color a.nd wcmien 
arc active participant.^ in the p'oliticai iuui legal systems 
and in wdiich people fhrnK’rlyoKciudcci now ba'vc oppor- 
tunities for education and productive employment. 

But paradoxiciily, as the Division .tppvoaches its fiOdi 
anniversary, it has fallen on bad dap. Tire current adniin- 
isrratiou has treated die Division as a vessel for its own 
political objecrives, ofreti dwregarding the lasv and sullying 
rbc gro'up's repurafion for professionalism and intogriry, 

Tltis is not to say chat the Division has not cneouiiicred 
hard times before. During the late 1960s and early 70s the 
Justice Departnietu (along with the Department of Health, 
Education and Wclfire) became die vehicle for Pre.sident 
Nixon’s effort to delay arid curb school de.sef’regation 
remedies in order to transform the Soucli into Republi- 
can political territory. ’ITie NLxcm adrainisTtation’s effort. 
aUhough ukitnately not successful in the coiuts. stalled 
progress arid cinbitiereh the debate over civil rights. 

.^.gain, in the ffOs, the incumbent administration iti.stallcd 
leaders in the Justice Department and its Civil Rights 
Division who were committed to thwarting federal laws 
and court decisions cliac conflicted with its own political 
agenda. Williani Bravlford Reynolds, svho Iteaded rlie Di- 
vision liiider President Ronald Re.ig.ui, simply announced 
that he would not bring cases to impleinenr rlie Supreme 
Court’s decisions caliing for fire desegregacit .. rn 
public schools. He twisted and liinir.cd voting' ivmoeics, 
refo-sed to .seek remedies ftir employment and bousing 
practices that banned miiK)riti\;s an j \y r n lirr 1 
by business nccessitv and al'andoncd the jnsiicc Dipi 
nient's previous position that luiiver ittc' c lU ii 1 
racial discrimination should siot rece vt ■‘ax ir pri j 

Even in Ivetter time.s, the Justice Department a::d its Civii 
Rights Division have been subject to cririeisrn. knciuslcd by 
presidents item Lyndon Icilinscui on wiih rooiciinaring riic 
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■> ' ’■ iiii tMai ijovcmincnc on civil rights, the 

^ { r n ! >■ t r i k n liavc often taken the narnow 
\ A fl t II I )ii • the only useful remedy and have 
1 Je^c J cher ic^al riiiif-s for progress. 

But arguahly the Qa’II Riglus Divisioii has never fallen 
io'vei tiian it has over rbtc past sk )'c:ris. As joe Rich points 
out in ills cssa)' on the attack on pto&ssioiialjstn in the 
Division, the entrent poliricai leaders of tire Division in 
many instances have no'. only rejected the advbre of the 
pr,-)fcs.siondJ civil rights 'duyors, but have failed even to 
coi'suic fncm. "Wliilc protests and resignations of attorneys 
occurred in the Nixon and Reagan administmtions, morale 
his been driven to a new low in the curi'cnt adminlstra- 
timi. In previous adnunisf rations. Congniss has exercised an 
oversiglu role viver the avcoiU of rlie Dh’ision. but until 2007. 
with Republican-s in control of both J'.otises of Congress and 
wicli fewer symparl'Lerlc legisiacots. rheie Itas been almost no 
clrcctive challenge to the Divisions many hiilures. 

Seth Rosenthal, like all the other contributc'rs to this section 
an alumnus of. the Division, brings to ligln another tech- 
nique u.sed by political appointee, s to .shoncitange im|;K.')rta3it 
civil rights programs. Tlie Criminal Cftil Rights Section 
of the Division ha,s focused increasing attention on crimes 
of ‘‘human trafficking,” usually involving foreign nationals 
brought to the United Si:ares. While this is clearly an im- 
poiraiif area of law enforcement, until recently some of the 
ptoseciitions had been handled by other units of the Justice 
Departinevir. The sliift has rnearii that ll-wcr resources arc 
devoted to cases involving hate crimes or mtscoiiduct 'r>y 
state or local law enforcomeni officials — carogories of of- 
fenses that many of th.o division's lawyers iiavo regarded a.s 
die core mission ofthe Criminal Section. 

.Ricintrd L^gelow. a vetet.ui fait einpkiynient lawyer, writes cf 
rite decline of c.ise.< miti-ttexl fJie Employmenr Section to 
edwn pr >. r pracnces” of discximkiation and also cf 
'•v M ^ 1 ' I nniriavion bv state or local govummems. 
Iviuch or toe oedim: is in eases wberr the complainants arc 
\i \ lernaii uhilc dev. >ting more risourccs to “reverse 
III in i ion ise>, Vv ncre the c.-rnpiainants arc white. 

ioe Rich and coi'eague.s Boh Kengle aiio Mark Pasner also 
’.vine about tne cneca: area of A'oting. i-lere the Ju-srice 

ii irh ' spe^ ^ tvspo isihi' ties u'Cer Section 5 of 
rhi \ ij 1 ,, Ri„h I pptvvo disapprove proposed 
ikkt 111 hiti^ li ‘tiKs a a 1 >cali' cs Bccauscofthc 


political sensitivity of such reviews, the Depairmcat !:.as 
adopted procedures to ensure the integrily oi ihc process. 
But the Bu.sb administration has east these [irotection.s 
aside in cases ari.sing in Mi.s.si.s.sippi. Texas and Cjeorgia. 

Tire result, the authors say', i.s that “the Bush administra- 
tion has abused the auchoticy cniinsted in rhe initicc 
Department to fairly .and vigorously enforce .Section 3.. . 
by allowing partisan political concerns to iniluence its 
decision-making. This has damaged the .‘■•ecuon 3 process, 
undermined the credibility of the Justice Department and 
the Civil Riglit-s Division and ro.sulccd in di.scriminacory 
voting changes being prccicarcd.” 

These essays, catefully documented, cover only a part 
of tire w'ork of the Justice Deparrm.ei.it. Tlie Education 
Section, for exnmpU, is entrusted with enforcing the 
central consririirioa.il principle of equal educational op- 
portunity established in Brown t:. Board of Education. Tn 
the ia-sr admiriiscracion, the .Section initiated discus.sions 
of voluntary cfFotls to preserve school desegregation in 
districts wdiere litigation had not been filed or court de- 
crees had expired. A hriefwis filed by the Department 
in one case defending the voluntary de.tegregarion policy 
against an attack lauded by a white parent Ji.spleased 
with his child's as-siginnenc. In the current administra- 
tion, the Diish administration took the issue out of the 
hands ofthe Civil Rights Division and the .Solicitor 
General filed .a bdef la the Supreme Conn arguing that 
race-conscious desegregation iiolicics violaix the Coiisti- 
rurion. The rc,sulc the Department argued for could tear 
a gaping hole in the Broim decision and educational 
opportunities for clvldrcti. 

The Comniission intends to follow up this report with 
studies of the performance of the Division in education 
and other areas not covered here. 

RESHAPING THE COURTS 

As Elliot Mincbc!^ and Judith Schadcr document, the 
Bus’h administration has .seized upon the advent of two 
vacancies on the Stip.reme Court re turn the Court in a 
decidedly conseivacive direction. WRh the confirmation 
of John Roberts to succeed William Reitnqui.si as Chief 
Justice and Samuel Alito to replace Sandra Day O'Connor 
as an Associate Justice, flicprccanoiisiy balanced Court 
has taken a clear tutu to the riglit- 


6 



72 


CHAPTER 1:TH? EROSION OH RIGHTS 


s' i 1 1 1 1 ih new ivgiinc, rhcrc aic strcr^ 

i ii e it 1 ■> j 11 ipics ill the areas of school 

re |.i d ccive freedom are in peril along 

ni f s II in ea' of personal liberties. In 

11 H I s lot A I ' Kennedy will succeed Justice 

) ( 1 f It t s ' t e on the Court and he has 

1 1 11 11 t 0 ^ led!) norc conservative bcDi. 

\ An si If nils in his reviev/ of lower court noini- 

it 1 ' r i< t Uj if nauiinarions to courts of appeals 
lane enscrict co'jrrs as well) lias been much tbc same. 

Tl'c Bush aoir.imsrrarion has been rclenricss in its effom 
to pack the lower courts with conservative ideologues. 
Democratic Senators, in the m-nority iinrO this year and 
faced with near unanimity by Republicans, were reduced 
to rlireatening a filibusiei of the nominees they regarded 
as most threatening to rights and liberties. But they could 
nor sustain rlieir o|>p<>sirioii to many nominees whose 
views they found repugnanv. As a result. Democrats 
struck a deal with the Republicans tliat allowed a sig- 
nificant number of nominees tc' be approved without a 
filibuster. Senate approval of ihcsc nominations has given 
a. conserva tive (even a right wing) east to several of the 
Circuit Courts of Appeal. 

Tlie question is not one of judicial restraint versus judicial 
activism. Indeed, the R.chric|nLsr Comt in recent years has 
exceeded t he act ivism of its predeecssors by showir^ a 
vvillingness to ovcrtvini acts of Congreses designed to ben- 
efit poor or minority citkens. Nor are the Rush nominees 
CO the Court people who fit the mold of thoughtful con- 
servatives such iis Jolin Manshai! Harlan. Felix Frankfuter 
or Lewis Powell. 

Rarhei they are people who reject the Supreme Court’s 
piinciple tliar searching jt(dici,il inquiiy must be .applied 
whenev'c: these '“discrete and siwular nitiaoriries” sufier 
pienulice tor which tJiere is no available remedy in the 
o.ihtica; procc's. If a wii'engness to protect the rights of 
ilk pi \.iki'i.i.u 1 rcquirerneiil fi't judicial .service, few, 
17 aiiv. or ihe Bturi nornirii.cs would qualify. 

THE STRUSQLE FOR 
IMI^IGRATiON REFORM 

Til he iiuth i*ci n migr. fon policy, the Bush ^niinistra- 
iii ii h’s 1 11^1 ^ iniv.id its way between the draconian 

n. Ills, it I'lPt ctii'criaiivcs that people not in the 


iialion law'hiUy should be U'catcd hats ilv ind c’..p> ited iPi 
the a^.imcnc.s of progressive- groups "li..i lu''- - shoui.-l 

provide worker protections and a pat'iwav to i i'-itiU' , r'"- 

people who reside in the U.S. hut hicic legal ‘liaciis. 

.As Shaheena Ahmad Simons reaiuncs, die administra- 
tion has advocated a "get cough” bimhci security inilinrivc 
and increased enforcement or imiihgiarions laws at work 
sites while at the same time raising hofies that it would 
embrace measures iliat would reunites families and help 
people obtain legal .stacas. 

Although local attacks on day iaborcits have grov/n, the 
November elections suggested that positive treatment of im- 
m^anrs might also be g<.sod isolitlcs for both p.u.Ties. One 
thing seems cerraiit: a failure by the administration and 
(iiongress to find a amsttucrive solution would Lie a recipe 
for escalating inreterlmic asnfli.ee in riie years to come. 

pouaes TO help encslish 
LANGUA<3E LEARNERS 

■'Xlien Congress established in the No Child Left Behind 
.Act the goal ofdosing the academic gap between well off 
children and those who are di-sadvanraged and di.scrirni- 
nated against, one of the biggest challenge.s was to .secure 
.laadcmic prtignas tor Eiiglhh language learners (filLi-s). 

Agrcat deal rides on meeting this challenge. While most 
of the 5.2 million English language learners are native 
horn American, the population is incroa.sing rapidly and 
exports p.i-ixlict that by 2025 , onc-quartor of the total U.S. 
school population will ho ELLs. 71 ii'ce-qLiartcr.s of current 
ELLs arc Spanish speaking and rwo-ihirds come from low- 
iucome Emilies. 

As Peter Zamor.a reports, the record of states, local 
agencies and the Federal govetnmenr js at best mixed. 
Most .states have nor taken the steps iieodeci to cre- 
ate a.ssc.ssments that yield valid and lenahie resuit.s for 
ELLs. Although the NCL 3 contempbu;,-. the deveiop- 
ment ot native language a.s^cs^l e is i ru. j e to 
reflect what srudears know ai i i ’ h y are 

learning English, the Depa tii ci i f h car > la.s nor 
moved to develop such asssssmeius > cii i c hat thev 
are widely used. Nor h.i.s tlie Dep.li iitic ^ r .i.sly 
cnforccd the provisions of NCLB de gi i d c snre 
good assessments. 
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COHHUMiCATIONS POLICY 
AND CIVIL RIGHTS 

A' iN 3rl I li ^ i" I'bstr.'es. “conimimicarion policj' lieter- 
mirK> who ^;cts :(■ .speak co '.vhoni, h('W soon and at what 
( (■St. The staKs.' are hii'h in an era of advanced infoma- 

ceonomic pro.spects smmed, their statiLS as participants in 
sotiere din'iinished. 

The e'.say reviews a rhree-decaue long effort in redera! po!ic\' 
CO iinroduee atf.rnutive employment policies to the broad- 
cast iadtii^tiy, While 'die cfToit met with some success in rhe 
yOs, j.r has since been sryniicd by rcgicssive Supreme Court 
decisicins and crabbted irTeiprctcuions of the law by the Fed- 
eral C'orivmnnicatiaris O.>mmission. Efforts to Increase rhe 
iiunibers of minority owners have met similar obstacles. 

At the same time, rhe Interuec l»;is been increa'iug rapidly 
in iinporrance as an inscrciment oi'commerce and commu- 
nicadon, Some iniriarives by Congress have sougitt to ad- 
dress rhe “digital divide" between “haves” arid “have-nots” 
in access to computers and rhe Internet. Some iniriattves 
by Congress and federal agencies have produced progress; 
these include a program tir support tckxoinnuiriications 
services in remote and rural areas and other places where 
c(;sts are high; rhe E-Rate program to provide classrooms 
and libraries informationa'i services through the Tntcrncc; 
and liealtlicare services ro parieius in rtir.a] .areas. Bur rhe 
E-P;tce and tDriie.: programs liave liad to snuggle against 
members of Congress suspicious of its purposes. 

Large disparities exist for Latinos. Black and Native 
Americans, and people with dLsabilities in their access to 
tomptuers. The struggle for cejualiry in these and rekred 
areas is likely to persist U'v years. 

FEDERAL H019SING POLiCYt 
FUNDAHENTAL NEEDS AND 
UNTAPPED POTENTIAL 

While civil vigirts advocates fight battle after battle ro te- 
iain the piorecrions e;f lavvs bei.ng acinimistered and adju- 
rticaled by hostile guardi-ans, sotne of rhe mc'st important 
harriers to cquaiitv I'cmain largely unattended. 

If people oi color who aw poor had a route to find decent, 
fiord ahie housirii' and the ability to choorsc locations, 


they would have access ro eJcK u i in ci s n 

vices and jobs that would allow then to work cneinselvc.s 
out of poverty. The rcdcrai g>wir nu t h \in,.di ta 
policy hole diat has left tlie n i >i t ■'oi 1 1 c r c-j n j o 
poYerry, cercainiy' has a respoirsihilirv ro nelp them. 

■As Philip Tegeler points out, cue govern rr.er.c doe.s m 
fact mainrain programs that e ui d p e sn c llw 'shi 
needed. “Virtuaiiy alcae among *^d^i i 1 ' iMir.r '“'iv ,;i. ms 
he writes, “the Section 8 ptOf,iam luts { r \ ^ e I in r ’ 
tion to femilics who cfioose to ;n;)ve +rorn fugner-peverrv 
segregated neigliborhcods to icss seprerracs'd area.*;. Bi.it a 
YTiriery of obstacles, including jurisdiaional harrier,': when 
families in one area could he matched with bousing op- 
portunities in another, prevent the voucher program from 
being efl^cive in, achieving this goal. Since, as Tegeler 
states, the masor corisutuency is ihe housing industry, 
mobility fe'r fatnlUes does ntii: rank liiglt. 

Similarly, the Federal Low Income Housing Tax Code pro- 
gram is th'.. nations ivugest lovs'-lncome housing p|■^^ducti^3n,s 
prt'gram and cxruld serve to provide units foi' families in 
areas of opportunity. But here too, the agency charged with 
iinpieiuentiag the law- — tiie D€p:«ri7ie.ur ofTreasur)’’- — has 
virtually ignoreti tlie mandate of rlie Fair Housing Act rliat 
all federal agencies take sre[>s ro furrlier fair liouslng. So 
the Defiarmient omits entirely from its regulations the all 
imprananr subject t)t site selection. Often the statute works 
to provide hcnisiiigin .a way tbau: concentrates poverty and 
racial isolation, directly corittaty to national policy. 

Newn^ioti-il poiicie? designed to provide opportunicie.s 
for chose w'ho are worst off in society must focu.s on ways 
in which government policies distort clie m-arke: and block 
access to the deveiopmenc of affordable housing in raci.-lly 
and cconcmicali)' inicgiarcd areas. 

RECOMMENDATSONS 

To restore the foundation ofour civii right.=: lews and 
sfcngrhcn rhoir enfcr-'cmcnt, the Citizens' Commi.ssion 
and the Center for .American Progre.ss offer rhe follov.'ing 
recommendations: 

CIVIL BIGHTS MONITCBING BY CONGRESS 

We recommend that Congress escablhli a .'vdecr <..loninhrree 
of the Hou-sc and Senate to ronducl t two year ivvicw of 
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111 sK I ! " I ii 1 - cf] f r rnc-mbcTs (if both 
p I ! ' ' ho '< /< j f I Hi ci-y committees and on tho 
I It I rc-f-s iNiaih Sf- J <ir de-ti with education, 
empiov;t)£iir, no'jsiiig ana the administration of justice. 

The SeU\z Comnutiei’ should hatr mhpeena poivcr and 
stmiid <ondift public kromnp on the performnnee of each 
dtp‘'‘ in,‘’n:it aj- m ( h,il hiu apifcant responsibilities ft 
adminr'termg nvil rights liun. The Seleit Committee should 
publish one or more reports conMining specif c recommenda- 
tiom or direcnvei mr tin; restoratmt of vipiivus civil righ^ 
etijorcement. Iht Select Contminee should also recommend to 
the any needed cmnges in statutes desipied to rnake 

enforcement more elective. 

At the same time, the Cammittei's of Congress thrtt i-vte on 
noniimtions for executm' tffms should conduct scrupulous 
revieios of all nominations to ensure thtt the nominees an' 
committed to the implemmtntion of the civil rigljts Ltm. 

As the four essays reviewing; the Civil Rig;hts Division of the 
Deparimcni: of Justice revtal, enforcement of the nation’s 
civil riglus laws lias fallen into a dangeiciiis stare of disrepair. 
'The siruacion cannot be remedied by half measure.^, but 
requires reconstruction of the ajjencies with a new aimmit- 
menc to fidelic]'’ to law by cabinet-lev’el officers, new polity 
and a rcgiilatcuy process that seeks full realization of liic 
riglics specified in die stanive. and civil riglivs officials- and 
rciiaiiu; on the professional iiidgiiienr of experienced lawyers. 

STATUTORY R£M£DieSTO EFHECTUATt 
CIVIL RIGHTS 

Wc rocomnicnd rhar Congros-s ensure r!ta: cven'srarute 
protecting civil rights specifically a-.’fhorize a^rieved 
persons to bring civil suits in the feder.il courts to redress 
violations t'f th.e Law, 'Ibe most important sramres tcqnir- 
ing the specification of .i private riglit of action arelifle 
\1 (;f the Civi: Rights Act of 19(di and the No Child Left 
Benind Act oi 2002. 

rvf Civil Rights Act cj !964 caked upon fdeml agencies to 
p K 'h f' h.iU -vs. men -a programs or activities assisted 
O' h’d’.iltu'h '\i hi!e the Id’f h'h been an (ifetive tool 
for T d ,r gaivn d>- i,'i.ir..stian in schools, health facilities, 
I'/'ij /’li'ih thi hpoU't!'” and other areas, the Supreme 
I ou - //>//(’ -sjuai v.ili'jf, ruled that indimduak have no 
tiC-iif'ii, •e^ulottonstisat bar practices that have 


by necessity. While m the p>Tt ■in' • „ooi-ci<il p, ic, hate 
successjuHy brauglrt suit f}i vidJCiot > ,'fThcj_i( id 

&xondii>y Education Act (the undcd\ing law r,iN-..L.b: rn 
recent yean tire Supreme Court kia ho, .■lUitet,- to inn Is / 
tight of action that is nor expliath set forth in We nasuie. 

Strong government cntbrcenient of civil rights laws is a 
r.ece.ssary, but not a sutneis^nt condition for vindicatnig 
the civil rigbrs of per.son.s whom the iaw is de.sigr.ee’ to 
protect. Tlie courts must he avaiuhle to those who are 
discriminated against in violation of r'ne laws. Congress 
raay wish to csrabiish .admiu!str.iuvc remedies that may 
be the first resort for people scckiug redre,s.v. But any 
such administrative process should be speedy and ef- 
ficient and should, ensure that tliere will be rapid access 
to the courts. 

SECURE JUDGES COMMITTED 
TO EQUAL jUSTlCE 

President Busli should not nojninafe persons to the federal 
bench and the .Senare should not amfirm nominees unless 
the peisou. under avn.sklerarioa lias a demonstrated com- 
mitment CO equal }u.si:icc under law. 

Over the past .six years, the president has nominated to 
the federal courts many people vv-ho have lacked a coi-n- 
mittiisiit to equal justice and in some case,s have demon- 
strated active hostility to civil hgbr.s. Tlie Senate has not 
in mo.st instances conducted a thorough review of the 
records ofche.se noniinee,s. Democrats, ia.d<ing a major- 
ity until this year, have not had the unanimity needed to 
rejeer most nomlnatluns. Rcp'.iblic.tn-s have folknved the 
party line. Even the few wiio in the past have demon- 
strated independence fravc apparently shrunk from op- 
posing administration candidates tor fear of kvsitig their 
influence in the party. 

.As a resuie, several of the federal circuit courts of appeals 
h.ave become places norably uririendi)' to ihe .assetti('n of 
civil rights and iibeities and to claims for etwironnienral 
and consumer protection, ’ihe Supreme Court, far from 
exercising judicial rescrainr,. has artaclced ycecedenrs daring 
hack more than half a century in elder to deprive Congicss 
(jf the authority to use the Cornnavee Clause and Secciori 
5 of the Foarmenth Amendment to protect equality of op- 
portunity' and the general welfare. 
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L 7 i-ii t ps notu to reverse this trendy ive tiiv 

i ! >of'(. " cui ciiiiinitive character as a nation 

IT f n Tun 1 > 111 nnJ protects aU against the 

> » /rr/-/) /-/ 

in Jiridirion. the ixpnn jnclufics rhe foUowmg recommen- 
dation tram our conriibining sulhc.rs: 

Immigration 

'the aJminhtration arid Congs'ess should define a meanstTgpil 
and comp .rhensh'e fix for the immigintion system including 
a defined- path to c/tieervhipji'-r millions of undeeumented 
immigrants living and v'orking in the United States and 
steixdfast vigilance againn oTunterprodunivc “get tough” 
enfonrment at the fiderah state and hscitl levels. 

I^ducating English Language Learners 

The Department of Education srrould fully enforce NCLB 
assessment provisions and provide effective, ongoing and 
adequately fitnded technical assistance to state education 
agencies in the development of appropriate /messments. 

States should focus on developing and implementing 
i-ialid and ndiable assessments including native Inngtiage 
assessments for English language learners. 

States as well as school distticts and schools should 
develop and implement .sound and consistent methods 
for classifying ELLs ami the latter should implement 
the best instructional pntctices that will provide ELLs 
with the best opportunity to learn. Parents and advo- 
cates should insist that ELLs continue to he included in 
NCLB accountability systems tv ensure that schools will 
fiicus attention on the aesdernh needs of these students. 

Communications Policy 

The ECC, possibly in conjunciion wish osher fideral agen- 
cies, should conduct a Cmcn/Adarand analysis to deter- 
mine the rationale for race-conscious, measures to advance 
equal employment .and increase inirwripf ownership in the 
Losnmuniratiems indusrri- 


The rCC should review the impact of current ownership 
rules in broadcasting on mnioun c\ ner>i'p oppo' runiti.’i 
and service to minority communsttc! 

Moreens and resources 'hou!d i’c duo tod m unpiou a. 
cess to telecommunkcmons u-rvices on Indian utnd. 

The H-P.ate ptogtatn should help inahe tcibnoiogy siadoiU lo 
communities by supporting Cor.imunily rcchnoioov Cenvers. 

The FCC should i/aihei and distrthuie mformnnon rhitt 
will assess theaccas that all people have to advanced tele- 
communications services. 

Housing 

Congress and HUD should take actum to remove impedi- 
ments to ntcieuly and econoinicnlly integrated housing and 
to actively promote such housing. Among these steps are the 
elimination offinarxial penalties imposed on Public Hous- 
ing Authorities when fiimilres move from one jurisdiction 
to another; reauthoritation of the program that permitted 
someii'hift higher lents in more expensive, lower poverty 
amis; encouragement of cooperation among PH As operating 
similar voucher pivgranu in the same mempolmn area, e.g. 
offeringfnancial incentives for sharing waiting Hsu; adopt- 
ing common appliciition forms; eru-lctment of a neu’ housing 
mobility program modehd on the surces.sfiii Qtutreaux 
Assisted Housing Mobility Program in Chicago. 

The Dep.tr tment of Treasury and the Internal Revenue Semice 
should juifU their respomUdlity to provide guidance to state 
grantees on fair housing performance- This guidance, should 
induce at minimum the collection of racial and economic 
data; advice on affirmative marketing methods to ensure 
access for low-income fhmilm of color to low poretty areas; 
the tequiremem ilhitpniject siting avoid the perpetuation 
of segregation; IRS disapproval of state use of exclusionary 
technicfues that Imiii devefopmeni: oflJHTC units to high 
poverty artas; encounigyment cf the use ofSectico 8 and if- 
HTC tocher to increase the numbers of housing opportuni- 
ties avaibibie on a raciedh and econcfnically integrated basis. 


ENDNOTES 

1 : h -.- ihmdSuiW (:.inn,-7ii-hid.urt-:,y0i\}.ii. 144 , 1 ^ 211.4 ( 193 ). 
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The Attack on Professionalism in the Civil Rights Division 

By ioseph D. Rich 


Since iri crer-iion as a con^rcssionaily mandated unit of 
the Depaitmenr of justice in fijc Civil R%hts Act of 1957, 
the Ci('i! Rights Divisii.m has been the primary guardian 
for pmtecrir." our cirizens against iilegvti r-icial, ethnic, re- 
ligious and gender discrimination. Titrough both Republi- 
can and Dstuocratic adininisci-Uions, the Division earned 
a reputation for expertise and professionaiisni in its civil 
rights enforcement effons. 

During mucii of the history of the Division, its civil 
rights enffatcement svork. has been highly sensitive and 
politically controversial. Tt grew out of iho tumultuous 
Civil Rights Movement of the 19f)0.s. a movement Vk’nich 
gcncratod great passion and conflict. Given the passions 
that civil rights enforcement generates, there has always 
been poreiirial for eonhicr beiween political appointees 
of the incumbent administration, who are the ultimate 
decisient inalters within tlie Ibivision and li'te Depart- 
ment., and the stable ranks of career attorneys who .tre 
the nation's front line enforcers of civil riglits and whose 
loyalties arc to the depanraent where they work. Career 
iurorncys in the Division have experienced incvitohic 
conflicts with political appointees in both Repnblicin 
and Detnocraric adminiscracioiw. Tl''c.se conflict.swere 
almo.^t always resolved after vigorou.s debaco between 
career attorneys and political appointees, with each learn- 
ing from c!ie ocher. Partisan polities was rarely injected 
into decision-making, in large measure because decisions 
usually arose from career sialf and. when involving the 
ncunial exercise of proseemoria! discretion, were generally 
respected by pcdii ical .appointees, lit a similar fashion, the 
luring proetsss for r.cw career i;mploycc.s began with the 
career naff who made rcconimcndations to the political 
appointees rhatw'ere generally respected. 

During the Bush .utrainisTation. dtamacic chaise has 
f !,, iL ^dite I'P ■’intees liav'e m.ide it quite clear 
rb u I V 1 1 1 ■'t V i%'i to jraw- the expertise and 
r s in n >i 111 w i.dge 1 1 '.treer arcoriieys. instead, there 
i^pi ill 1 hi V in ..n e. etiort CO remake the Division’s 
ar u utf ui. lap,’,, ntecs c'ftcn assumed an attitude 
; hi c li r le iKc ' atf exhibited a general distrust 


for recommendations made by them and w ere very reluc - 
tant to meet with them to discu.ss their rccommemlations. 
Ihe impact of tins treatineni or. stafl morale resulted in 
an alarming exodus of career arto'-nevs — the longtime 
backbone of the Division tha: hiad liisrorically rnairicained 
the institutional knowledge of how to enforce our civil 
rights law^, tracing back to tiie pas,5age of our modern civil 
tights statu tes- 

Compoiindtng this problem was ,i major ch-mge in hiring 
procedures, which virtu.ally eliminated any career staff in- 
put into the hiring of cai'cer attorneys. This ha.s led to the 
perception and reality of new staff attorneys having little if 
any experience >n, or eominicment to., the enfotcement of 
civil rights laws and. more seritjusly, injecting political fac- 
tors into the hiring of cueer arrorneys. The overall damage 
e.aused by kisiiig a large bo<iy of die commirred career staff 
and replacing it with persons with litije or tio i.tuerest or 
expet'i.ence in civil rigiirs enforcemeru lias been, severe and 
will be dilHcuit to overcome. 

RELATSONSHiP OF POLITICAL 
APPOINTEES AND CAREER STAFF 

Brian K. Laudsberg was a. car«ter attorney in the Civil 
Rights Division from 1964-86 during which he was chief 
of die Education Section for ftve years and then chief of 
the Appdiarc Sectkiii for 12 years, hie now is professor 
of law at IslcCeorge i^iw- Sciiooi. In 1997. he published 
Enforcing Civil Rights: Rtcf Disenmin/ition and the De- 
pattmmt of justice (Liniversily Bris;s of Kansas), ;» c.a.reful 
and scholarly analysis of die histoty i",d openreion of the 
Divi.si.on. Lar.d.sbcrg devoted a full chapter to the [<oic of 
Civil Servants and Appointee:.” Ho summarizes the im- 
portance of the rciationsbip between pcTiric ! 1 r 
and career staff at |>age 1 56: 

Airiiough the job of the Deparrnienr of |u.stice is rn 
enforce binding legal noans, diree focrors set uu rne 
potential for ccnfiicr heiween political appointees, 
wh-o represent the policies of die adniinisti.Ui'ni .n.n 
in power, and civil servants, wli ose veirurc is not tied 
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ro an af'niinii! ration =Lnd whctsc loyalties arc to the dc- 
piirnnciir \vlicic l hey work and the laws they enforce: 
die horizoiua! and vorrica! separation ofpowers; the 
indeterminacy of some legal norms; and the lack of a 
conciete client. Tiie yertic.ai separation ofpowers was 
designed to eiunle S;th civil sendee attorney's and 
poiliical appointees ic infincncc policy. 'Ihis design, as 
well as Wise policy, requires cooperation hetmeen the ttvo 
groups to arhievp the proper balance between ratrying 
out ndrnintstratum p>ohi:y and carrying out cote law 
enforcement duties. Where one group shuts itself out from 
influence by the other, the departments effectiveness suf- 
fers. (emphasis addcdl 

llailier than making efforfs to cooperate wirli career staff, 
if became increasingly irvkient during the Bush adminis- 
riadon that political appointees in the Division svete con- 
sejoush' closing themselves off from career staff, indeed, 
on several occasions there was Ivostility from political ap- 
pkjintccs tttward those who voiced disagreement with their 
decisions and policies or were perceived to be disloyal. 

Tliis was apparent in many ways: 

• Longtime career snpervisors wlio were considerctl to have 
views chat differed from rhaseof the p>olitkal appointees 
were reassigned or stripped of major res[Mnsibilirie,s. In 
April, 2002, t:lie empioyrncril section chief and a long- 
lime deputy chief were siunmarily transferred to the Civil 
Division, Subsequently, s career special litigation counsel 
in the lirnploj'iTieiit -Section was similarly irans5;rrcd. In 
2003. rlic cliief of the Housing Section was demoted ro 
a deputy chief position in atioiher seaion end shortly 
dicrcafcet retired. Also in 2003, the chief of the Spc-.bal 
Litigation Scecicn wms replaced. In the V.itiiig Section, 
nianv of tli^ entbteeinenc tespoiisihiiiries were taken 
.tw'av from rlie einef and given ditecriy to supervisors or 
otluT attc.:nev\s in rite section wlio weic viewed as lov'al 
ro nohncal appointees, in 2(K)>, the cliief of the Crimi- 
nal ^orll( ■rl was removed and j'ivcri a job in a training 
program, and .sriordv aitcr that, the deputy chief in the 
Vo 1 g i'vi t lit 'll aion 3 of the Voting Rights Act was 
I loleii.d til sa ni ('flicc. On only one occasion in 
■■K sijiid inli -.ai i, -[ ointees removed career section 
-.h r-*’. , I 1 I 1 kl at iik.k.ision iewas on a more limited 
,.. . In ' 1 r It s r re for poi ticaJ appointees to remove 
md rc-i -eei't’c sei.r on chiefs for .'•easons not related 
Olid, t t peril '111 iivs Never in tlic past tiad deputy 
e..r 1 n < 'iwi. Xv 1 -.tL-ncd by political appointees. 


• Regular mcctii^ ot all ot tnc career .seeits'ti cniels 
together with the political leadership were viriiiuLiv 
discontinued from the outs,tt of’ cue administtatiom 
Such meetings had .liwav.s oeen an importani means of 
communication in as; increasingiv large Division mat 
wa.s physically separated in severa: eiiflerent Pinldiups. 

• Communication between the direct supcivis'-us of sever- 
al secrions at the deputy .asesistunt attorney general level 
and section staff also was gteaily liniiied. la the Voting 
Section, for iastance, section maiargemeur was inicially 
able to take disagrectnenc-s in de'cisions made a: riio 
dcputya-«istant attorney genera! level to the assistinr 
attorney general for re.solution. But it became inercas- 
inglj' evident that such tiebars- which is so important 

to the liealrhy development of polii-y, was ffown<?d on. 
In 2003, it was m.ide iiiain rlut efforts to raise wirlr 
the assistant arrotney general issues on which there wa.s 
disagrccm'jnt would iw discouraged. In past adminis- 
crac'ons, .section chiefs iw’d open access to rhe assistant 
attorney general to rai-sc issues of pariicular importance. 
Attempts to hold peiiodic inaniigernerit meetings with 
political appointees wsire also usually not acted upon. 
Tnis resulted in political appointees not receiving the 
expertise and in,scitucionai knowledge of career staff on 
many matters. Indeed, apolitical special coLiti.sel in die 
front oflicc was assigned to work solely on voring mat- 
rexs and oifen .assumed nraii)' of rhe responsibilities 
1 held as the chief of ihc section. 

• Communication hotwocn sections was also discouraged. 
This wits cspi'dally true when the appellate section was 
handling the app'cal.s of trial section cases or anheus 
briefs on the subjects Ivaiidlcd by a trial section, Wlien 
d.rafcmg briefs in coitrroverslai areas, appellate staff were 
on several occasions instructed not ro sli.ue tlieir work 
with the trial sections until shortly before ot when rhe 
brief was filed in court, 'Ili'S was extremely frustrating 
for career .stafl in both ihe trial and appellate sections 
and hindered rhe adequate developnuiit of briefs and 
full debate of is.vucs ui the briclx. 

• Political aiipomrees have inserred rliemselves into 

section administration, ro a far greater level dian the 
past. For e;<aniple, on man < oi assii- 1 .'urs > f 
cases and matters to sec.tio i at < i e ere i d . 

political employees, some twi ii i \ i in 

past. Moreover, assigmuent t f w > 1 ti > een i ! 
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aironicy.i \va> done in a v,'ay that iiDiircd the civil r^^ts also been significanr. In flic etriploymcm section alone 


vveirk being done hy career siarF. Ttiis was especially ttue 
or attorneys i',: ilie appeiiare section, where close to 
40 percent or atroi nev rime his been des'oted to depor- 
ration appeals during 2005-' Sinhiarhs selected career 
artornevs in tiut Section were informed that they would 
no longer receive assigninenls to civil rights cases, and 
dlslavored employees in either sections were assigned 
ihe deportation appeal cases. Political appointees also 
inrnided into tlie artorney evaitiacion process in certain 
instances, «onictliing that did not happen in the past. 

IHPACT Ohi MORALE 
OF CAREER EMPLOYEES 

it is liai'd to ovevempliasize tlie itegative jmp.tct that this 
cif administration of the Division li.ts iiad on the 
niotale of catee: srajffi 'Ihe best indicator of vliis impact 
is in the unprecedented nirnover of career personnei. Tt 
should be noted chat the impact has been greater in some 
sections than others, and often attorneys in the scctfons 
most directly aflcc'ccl by the iiostility of political appe>in - 
tees transferred to other .sections in which cite impact was 
loss. Tlie sections most deeply affected have been voting, 
employment, appellate, and special litigation. 

* Based on a review of personnel riwters in the vt>ting sec- 
tion, since April 200.5 19 of rhe 35 attorneys in the sec- 
tion (over 54 j>ercent) have eirficr left the Dcftartmenr, 
tiansferted to other sections {in some cases invclimtah- 
!y) or gone on details. During the same period, only one 
of the five persons in section loade.cslhp (the chief and 
four deput)-’ chiefs) remains in the section today. 

* Ba.sed e;n a tevlew of (jcrsomiei rosters in the employ- 
nient section, the section chief and one of four deputy' 
chiefs were involunrarily tt.ansfeired to t.he Civil Divi- 
sion in April, 2002. Siioifiy after th.if. a special coimsel 
wa,' i:iv\)iuiitai'ily transferred to the Civil Division. Since 
:ben, tvvo other depuiy chiefs left the .sect ion or retired. 
Overall, since 2002, the .section chief and three of the 
four deputy ch'cfs have been involuntarily reas.signed or 
letf rhe secrion. la addition, in that period, 21 of rhe 32 
attornev.s in the section in 2002 (over 65 percent) have 
either left rhe Division or rrainsferred to other .section-s. 

* L/Jss of profcsiioaaii — paralegals and civil rights ana- 
lysts in boil', rhe voting iind employment sections — has 


twelve professionals have left, iriany wiih over 20 years 
of experience. 

• In the appellate section, siiice 2005, .six of the "i 2-14 
line atc-orney's in rhe secrion transferred to odiei sec- 
tions or left the Dcparitncnv. Two of ihc vranstcis were 
involuntary. 

There has always been normal tiu'nover in c.tree. tf n 
the Civil Rights Division, bur ir lias never rcachce .such 
extreme Icvchs and never ha-s h been so closely rehitcP to 
the manner in w'hich poiirica' appohitecs have adinini.s- 
tered the D'vision. It has .stripped the division of circcr 
staff at a level not experienced before. 

HSRING PROCEDURES 

Compounding the impact of the extraordinary loss of 
career .staff in recent years h.i.*i been a major change in 
the Division’s hiring practices. Since 1954, the ptiniary 
source of artotneys in ail divisions in the Department 
his been rhe accorney general's honors program. Tld.s 
program was inscicureei by then Attorney General 
Herbert Brownell in order to end perceived personnel 
practices “miiriced by allegations of cronyism, favoritism 
and graft.*' ■’ Since its ado[nion, the honors program has 
been consistently sucecssfiil in drawing top law school 
graduates to the Department. 

Until 2002, career a.ttorncys in the Civil Riglns Division 
played a centra! role in the process followed in hiring at- 
torneys tlmvugh the honors pr.tgram. Each year career lino 
attorneys from cacti section were appointed to an honors 
lilring committee which w.ts responsible fo: travel ing ro 
law schools to iiifers'iew law srtidcnrs who h.id ap[nis;{ 
for the piogram. Because of rhe tremendous number of 
applications for rhe honors program, co mmirree niember,s 
generally would lima r.heir interviews te, applicants who 
had listed the Civil Rightx Oivtsior. as cncii hist choice 
when auplying. Tne Civn Rinbus Division riaci eaincd a 
reputation as the most h^sil ' tli D p .itnient's divi- 
sions to enter thion Ji the b > i<i > ^ r gt m because only' 
a few positions were ope evh c nJ't many' Itighly 
qualified law .students desired to work in civil rights. 

After mren'iewing was completed, rl i humg i lin \'..e 
would meet and recommend to trio la lit c, . . o uu . ^ 
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ill s> rti 1 ri-i \ ') ildci'ui rhc inoit qualified. Law school 

O'! 1 . in^. w s 1 idoiihfedly a central faefor, but a 
L ' 1 >n rr ifv J i u^'^esr and/or experience in civil rights en- 
roicenu'iu ano a conimirment to the work of the Division 
w'ere the cnaliries that iiiteivie^vers sought in candidaxes 
'th> “dll' III rl r career staff or the Division. Poiicicai 
I purl IS uni) Kjccrcd these recommendations. 

riinng ot e.\nfcneneea attorneys followed a similar process, 
jndivti’iv.a! seciions wiin artotxicv vacancies would review 
I It in ) IS _ Id se i ' I lOvc ro he interviesved. Tney 
wouid coiuhiet initial 'nterviews and rhc section chief 
would then recommend hires rc Division leadership. Like 
recommendation.' tor honoi-s hires, these recommenda- 
rions were alniosc always accepted by political appointees. 

These procedures have bee.n very' successhii os'er the years 
in inainraining an attorney staff of :he higliesr qual- 
ity — In Repuhilean as w'oll as Dcmocraiic administra- 
tions. A former deputy assistant aitorncy general in the 
Reagan adinlnistrfition, who was interviewed for a recent 
Boston Globe article about Division hiring practices, said 
chat tin? s^’stem ofhinng rhroiigii committees of career 
professionals worked well. Tlie article quoted him as 
saying: “Tlu?re was oltviousiy oversight from the front 
olTire, but T don't remember a time when an individual 
went through that process and was ntn accepitcd. 1 just 
don’t think there was any quarrel wir.h the quality of in- 
dividuals who vvere being hired- And wc certainly weren’t 
plating any kind otTitmus test on. ..the individuals who 
were ultimately docenniued to be be.si qualified.”^ 

But, ill M02, tliosc longstanding hiring prcccduros were 
nhandoncd. Tlic honors hiring committee made up of 
career staff attonitrys in the Crvil Riidifs Division was 
disbanded and .dl interviewing aim liiring decisions were 
made direerh h» , li v-d ippoi •’tes with hffle or no input 
from career staff or nutnagenient- Ss for non-honors hires, 
thcp'li Ki! pp'iivi viniirr’ to >k a much more active 
role n vJ. v mu those persons veho received interviews, and 
almost always cartic ipaieu in tfic interviewing proce.ss. 

N' 'lip M t,l\ rlitst iivW hiring procedures have 
Tvs li •' ] 'iv c'ur as-T' g of the perception of favorit- 
iti .-I Ml I i U p 1 . sal influence w'hich the honors 
pi ’f II lad 1 “ I’ d. ' pin d CO eliminate in 1954. Indeed, 
It n I i )ii d r m ...tv to liglif recently indicates that 
nil'll m 1 1 11 . IS more than perceprion. In July, 


2006, a reporter for the Bo><i . Glo'’': fnir.' p\us' 
anr to the Freedom of iriforiii.i 'Oi \ i i. i • umes nd 
other hiring data of succe.sshii applicants to thevotuig. 
emplnvment, and appellate secrion' from zOP i -uOu6. 
Hi.s analysis of this data indicated mat: 

• “Hiring cfappiicanri with civil rights bacicgraunds— - 
cither civil rights litigacors or mein bets ot civu righis 
grtiiips — has pluiigeoi. Only J r) ot riie ‘lb i-ii percent | 
lawyers hired since 2003 in those ithe eiiipioyiiieri;. ap- 
pellate, and voting! sections were cvpcrieiiccd in civil 
righus law, and oftho.se, nine gained their experience 
either by defending employers again'" discrimination 
law'suits or by fighting against raee-conseiou.i policies.” By 
contrast, '‘in the nvo years before rhe ciiange, 77 percent 
of those will.! were iiired had civil rigiirs baclcgrouiisis.” 

• “Meanwiille, coii.serv.ui.ve credentials [of those iiiredj 
have risen .sharply. Since 2003, the three sections have 
hired 1 1 lawyers wI-k' said they were members of rlie 
conservative Federalist Society. Seven hires in the three 
sccticitis arc listed, as ineiiibers of the Republican Na- 
tional Lawyers Association, including r.vo who volun- 
teered for BiLsh-Cbeiiey campaigivs,” 

Tlie reporter noce<l chat current and former Division 
sialTcts “eclioed to varying degrees” c.l:iat: this pattern was 
what they observed. For example, a former deputy chief 
in the Division who now teaches at the American L'ni- 
verslry Law School testified at an Aiiierkaii Co.n.stivution 
Society pane! on December 14, 2005 chat several ofhis 
students w'ho bad no iiuercsr in civil rights and who liad 
applied to the Departniciu with hopes ofdolng ocher 
kind.s of work were ofieu ref'erred ro the Civil Rigiirs Di- 
%Tsioii. He said eve.-y one of rlisse persons was a inembet 
of the Federalist .Society "' 

Early on iu the Bush adiiuiustranon, the hiring in the 
voting section wa.’i ovcrtlv political. In March. 2!)i)1, 
after the contcsied zO'jO clcctK'ii, Attornc)’ Cencial 
.A.shcroft announced a Vxitmg kights Initiat've. An im - 
portant part of thi.s initiative wa.s the creation ,it a new 
political position — Senior Counsel for Voruig Rignrs — 
to examine issues of election reform. Tivo voting .section 
career artorne'v -slots were filled a.s part or chi.s inuiacive 
to help this appointee Tlic jt' i loi o ri if. ’’lic-sv i cw 
positions was made with no uipur iioni caicci siatl 
and. once the new hito wc 'll t ii tic op nn e 
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fill, li n I \ t ii» ^ Ltit I on clccrion rcfoim 
^ 111 Hop ! nod Tiic Senior Counsel for 

^ t H 1 \ Id todfrd R publican candidate for 

( ^ T f m ) I Il^ atrori e swbo filled career arror- 

c I r SI nu 1 t the m t i [ oction were hired with 
no inoui: rroni rne section and iiaa been active in the 
Ro^ i r 1j 11 a ) On t h s.. ^-itcct” attorneys, Hans 
r } a! < V V vaspini d i i political position in 
— special coniisei to vhe Assistant Attorney General. 
bs>r the rsvo ann a halt years liiat tnis attorney held this 
position, he spent virtualiy ali his rime reviewing voting 
section work and setting rjio substantive priorities for the 
section. Although he Wii,« clcariy in a p.oiiricai .superviso- 
ry position, he continued to be listed as a voting section 
line strorne}' and enjoyed career status unrii he received 
a recess appointment to the Federal Eiecrioii Commis- 
sion in December, 200H 

CONCLUSION 

During the Bush administration there was an unprec- 
edented efi'ort to change the makeup of ihe career staff 


at the Civil Rights Division. This ha.' resulted ir. a niaicr 
loss of career personnel with man wears of experience in 
civil rights enforcement and in the invaluable 'iistitjclonal 
memory chat had always been inamunned n toe Divi - 
sion until now — in Doth Reniiblican .inci Deinocraiic 
administrations. Repiaceuticnr ot this sva:.i ihroiig.'i a new 
iiiring process resulted m rite pereepition and reaiirv of 
politicization of the Division, and aign-pnotue decisions 
in vorinii matters have addeu significantly tc; ini.s. The 
overall impact ha' been a lo.s?- ot puhne cmiticlence in fair 
and even-handed cntorcemenr ot cavil nnlns '.ws by the 
Department of Ju-sticc. 

The damage done to one ot tiic federal government’s most 
important iaw'cnforeemene agencies is deep and will take 
time to overcome. Crucial to this effort is careful and 
continuous cougtessiomil oversigh; , now and in the future. 
Until November 16, 2006 them liad not been a vSenatc 
Judiciary Comtnitnx oversigl'it hearing of the Civil Rights 
Division for over four years. Renewed oversight is required 
to restore the Civil Rights Division to its historic role of 
leading the enforcement ofeivil riglus laws. 


FNDNOTE5 

1 See Gitijliniiaiioii I Icmiiigs lor W:ui KJiii, Ociober, 2005. Aifcwcr No. 12 lo Wrilua questions <.>1 senaior Durbin (“AeivoalLiig i.o availnWe Keoids, ii 
Is my uiidci'srLUKlinj; that duriiif* fi’Y 2005. the AppelLvff Seaioo filed 120 appelbte heiets in die lmniip,i'!wlon Llrlf;atlon, and tint foi die 

fi'sr rliiee qiiaireis of FY 2.005 forwhis-h inform, irion i,! lui’iv.nilyav.iiiable, appnwIiniiciy.^.S'fii ofatroi'iey iwius in rlie Appellate Section of the 
Civil HJglns Division have been spent ou ettses rcgatdiiig J.i- liiiiiiigradou and N'aiioiuday Ati. 

?■ Laiidslierg, Enjwdnr Cm! Ki^hti at ji. 1 57. 

d Cliarlk: .favagi:, C.ii-il Rigfits Uinrig !V'ifre-J in the Rush Tim, J'.ily 2,5. 2006 al A1 . 

4 U 

5 Aiiiei'lctin ConstituTioii .Society* the Rule I’olilkalandCamr Emploeefsofthe U.S. Depaiinienl oflus/ire. Civil Ri^/if Dirhhn, Desteiiibei H, 20C5i 
video ai'iiliibif at vvvw-.acdaw.orf,. 
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The Criminal Section 

By Seth Rosenthal 


Ouniig (he CLinroii veais. riie C!!ivil Riglirs DhTsioft 
' >1 ' i. r] t. ciiS>r>.eme:)r program of its Criminai 

Secrioii. iunoiig orl'er rliiiigs, file Division requested and, 
ar tLie eiia or President (?linrons second term, received 
amnon/avior. U) hire aod'.lioiia: lawyers into t!ic- Section. 

It also endeavored ro hri.ig new attention to trie scoui^c of 
iiireniational i.i'jlT!cking in persons, or “human trafficking.’’ 
Most irripiUtantly. the Division po.shcd succcsshiily fi'ra 
new law, rlie 'liaficking Victims Prorection Act (T\'PA), 
whicii makes it eisier to prosecute criminal misconduct 
involving human trafficking. Tlie TVPA wis enacted im- 
mediately hefore the November 2000 presidential election. 

With the addition'll lawyers anti the new law. the Criminal 
.Section under l^rcsidcnt Bti.sh has shifted gears. M-oving 
away from its traditional locus on prosectiring police mb- 
conduct and hate crimes, the Section tiow prioririzes cases 
involving human trafficking, espedally cases involving 
“sex trafficking,” wltich iitcludes the forced prostitution of 
adult women and any piostirurion of minors. Unlike labor 
trafficking cases- - v/liich iiivolve the invohtntary servirnde 
of farm, factory and domestic workers, among others — sex. 
trafficking cases did nor fall within the Section’s responsi- 
bilities prior to passage of rhe'lVPA, 

In th(.: a^^gregate, the changed cmp'hasis docs' not appear to 
have had an apprcci.able effect on the Section's traditional 
work. Based on both the perceptions ofSeciion staff and the 
difficult-toassess star.brics mainr.t5ned by die DKosion, the 
Section conriiuies to prosccure linv enforcement misconduct 
and bias crimes at lougliiy rlie same clip cis in years past. 
Becau-se the Section now employs from 3ft- 50 percent more 
n.'.xisecurors than it d.id in fr’c late i9rK.)s. oac might expcCT 
' c t intTot i''v 1 1 line iiu-tvascd. But because of the 
cnant;cd emphasis, rnc aaned. collccuvc musde provided by 
the nevv vuos..*. lu i-e 1 is Iwen i^'plwd cntiidy ro trafficking 
;a,';es, and mosiiy to cases inv.slving sex trafficking. 

BACKGROUND 

The Clriminsi Section enforces rhe provbions of the U.S. 
criminai code thar protect individuals’ constitutional and 
civil rlgi'.rs, Trie Section prosecutes cases involving: 


• unwarr.inted physical and .sexual a.ssaiilrs. iliegal arresrs 
and personal property theft by public cftidals. such as 
police officers 

• aers of violence and iiiiiiiudarion, moiiva’i. 1 b h i 
ethnic or religious laaircd, that inrcrlctc w ith ho '.mi. 
employment, voting and public accornmocUCions 

• involuntary' serdtude, compelled labor and forced 
prostitution, each of which often involve.? international 
trafficking in person.? 

• .acts of vi-oleiice and inrlmidation directed at abortion 
providers and clinics 

• acts tif violence (often arson) target ing h(.>iises of reli- 
gious worship 

Prasccution-s involving clinic violence and church desecra- 
tion have occurred only since the mid- 1 990s, when Con- 
gress passed laws proscribing sudi inisconducr. Since then, 
these prosecnrioiis iiave m.ade up only a small percentage 
of the .SecriiMi's caseload, whid.i b dominated by .matters 
in the otlier enforcement ate.«. 

Because the Section prcviccuwa newsw'orthy case.s In- 
volving police brutality, hare crimes, human trafficking, 
church ai'soiis and abortion clinlc-rdau'd violence, its 
w'ork is typically high-profile, often garner'ng nac'onwide 
attention and, at the very least, nuxiia coverai’*^ witlun the 
juri.sdictions where the ca.ses .arise. Among t‘ie Sections 
best-known victories are die prosecution, s ofaTennes- 
scc judge who sexually abu,sed feni.dc litigants and ctMU't 
employees, Los Angelos Police Departmc.nr officers wh.o 
beat Rodney King, and Ku Klux Kl-arismen who ni'jrdertri 
civil rights workers lam-cs Ch.-Uic). Michael .Schwerner arid 
Andrew' Goodman. 

The Section's core mission, indeed its historical raison 
d’etre, has been to prosecute hate crimc,s' aim cim.,;.!' 
miscondueft- — crimes diar disproporrit^nateiv victimize 
racial minorities. There are b.btorical re,>sons i 
ing the federal gov'erninent in sudi cases, Uiitu <. 
local prosecutors, especially' in the South, oft j 1 J r m 


18 



84 


C HAPTER 2: PEFARTMUNT O F JUSTICE. C IV IL RIGHTS PI V1_S|0 N 


i ! !^.i \ ! iiivi' r rhi. Ksviurccs to bring cases involving 
11 ai ir 1 cf' K vii-t and iniirniciarion. Similarly, for 
'll n.il 'c-t 1 n^ o,^Jp()'-ecurorsorrenf‘bund)tdiffi- 
iib CiM \t t’^ac< j id hni'g charges against wayTvanl law 
't ^ !i u idici.r«, n l> , belong to the ver\' same police 
cepartments cnev wot:'; wuh and count on every dav. 

Till'!, ! rh / n be ‘ > i n a o has proscaitcd severe 
casc^ c t il c/{ I tail i i n! i/ing as “peonage'" and 
“iiivo! la se icid lui s hit form.erly victimized 
Africar. Aiiicnccns out now mainlv victims foreign na- 
riona::! brought to the L'nired States.' Tin' Section’s work 
in this area was once circumscrihcd by a judicialiy-craftcd 
t-equirement efr'cctivcly forcing the government to prove 
that the labor in question was coinpeiled by violence or 
|.>liysie;d restraint. Vlore subrie means of coercion were 
nor prosecutable/ In addition, cases involving eirlisr 
forced prostitution or tlie pn.'wciniricni of minors were 
prosecuted under statutes that did not fall within the 
Section’s purview. They were handled by other compo- 
nents of the Justice Department under the ^'^ar!n Act' 
and, if they involved illegal aliens, the ciiminaj provisions 
of the inunigrarion laws/ 

In tiu' late 1 990s, tlie Clinton administration sought 
to focus attention on the pligitt of ciiminally-exploited 
workers, vvorricn and girls, most of whom are now being 
“tvaflickcd” into the U..S. it initiated the multi-agency 
Worker Exploitation Task .Force, which was des%.ned 
to coordinate and intensify tlic federal government’s 
anti-trafficking onforccmciu activities. Tlie Division also 
Winked with Congress to make it easier for pro.sccutors 
CO bring Forced labor and prostitution cases, Tlianks to 
chose joint efforts, the tegai iandscap'c regarding worker 
expioiration prosecutions changed. 'Ilie TV'PA, wliidi 
becariie effective on October 28. iOOO. uow facilitates 
the prosecution of Libor compelled by means of coercion 
less extreme than pliysicai assaults or locked gates, in- 
eluding, tor instance, threats o,f ‘.scrit'U.s harm,” threats of 
deportation, and any ‘’scheme p'an or pattern intended 
to caiue itlx. victim | to hclicve that, ii [the victim] did 
not oerform ... iahor or services, [the victim| or another 
petson 'vould stufer senons hann Tlie new law also 
ail K ..nnhes ai d r ist 'he.s “sex trafficking,” 
wnich involves either: ial recruiting., enticing, har'oor- 
r 1 0 r II o 'll Mdmr, wo nen for the purpose 

> j r r u r ki 1 V, in,, ili t t’m prostitution will be 
i p ik ■' I ' K lev ^ e! r e'lercion”; or (b) iccruitii^. 


enticing, harboring, rjanspori'i.ri.g ot providing any minor 
for me purpose of ptostirutiori.“ 

Significantly, the Department determined chat the 
Criminal Section would oversee rlie prosecucinr, of 
nearly ail offenses ari.sing under the TVP.n. Tins deci- 
sion expanded the Section's cnforccmcrjt responsibili- 
ties, especially insofat as misccnduct consLiriUing Eex 
trafficking’ had previou.'-ly been proseculed and rnom- 
vored by other DOJ componsii'.s. 

A SHIFT IN ENFORCEMENT 
PRIORITIES 

When tlxe Bush .idministration .assumed power, the 
political appointees wirlun the Justice Department, and 
parriciiUriy wifb.in the Civil Rights Divksion, made a 
conscious effort to piiorirlze human tra.ffic.king prosecu- 
tions. The cnaccment oftheTVPA, and the expanded 
authority the Section obtained as a result of ir, facili- 
tated the new empha5i.s. Rejecting that emphasis is; a 
tamped-up, ci-afficking-cciicercd public relations initia- 
tive; the dedicicion of new re.sourc,es to anci- tta.fficking 
efforts; and an increa-sed number of trafficking (mostly 
.sex trafficking) prosecutions. "Wliile still being well- 
served, ibe Section’.s core enforcement mission— rlie 
prosecution of official miso'.induct and hate crimes — 
has not enjoyed a sinular boost, despite an increase in 
the m'itnber of Section attotneys. 

PUBLIC RELATIONS 

Perhaps the biggest indicator of the Section’s new Focus 
i,s the Department's suhstaiuial push to publicize the 
anti-tiaffickitig ptogtam. Tlie public comments of foimet 
zVfotney General zXshcrofr and current Attorney Ceneial 
Gonzales regarding civil tights eiribicemetu invariably em- 
phasize the Ssctioiis efforts f<‘* combat trafficking. Presi- 
dent Bush him.scIF has spoken .'diout llic Deparnr.cnts 
anti-trafhcking initiative — the tmlv eivii rights enforce- 
ment effort he his routed at iengih.’'' Tlie Bush aciminis- 
tmtion also built on the Clinlon-creatcd Woi kei txoioica- 
rion Task Force, repackaging I „ ine^ lit 'Vf-di! 
the Trafficking in Persons anO Wo.'icer r.,XD:oiricion fa-sic 
Force. And ju-st as thi.s report was poing to pic's \c i n ■' 
General Gonzales convened a briehng to ,5ai t u ue I r 
creation of a specialized Human Trafficking Prosec'iivioj'i 
Unit, which is housed within il e S ir i ‘ 
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Tlic hc^riu: paL’c of DOFs Web site highliglirs the Deparr- 
raciii’s jm j-rrafficking program.'^ An inti>rinaclcn-lillcd, 
dedicated jump-page descrii'^s the probieni of tralticking 
and die Department': effotts to combat it, with niinier- 
ous link,'; to additiotiai material.'' Tlu“ Department al.so 
regulariv publishes a Section-prepared ~Anti-TrafF.cking 
News Bulietin," which highlights recent prosecutions, 
ouri'cacii and training b)' Dcparimcnl officials, new state 
and federal legisiadvt iririatives, and public statements by 
Depaituienv leadership.” 

Tlic core civil rigins enforcement work of the Section docs 
not enjo)’’ rhf; sime level of Dcpartn’cnt-gcncratcd publicityt 
Wliilc the information on the Web .site regarding the Sec- 
tion’s anti-traftieking wo.-k is eonsfantly updated, iufonija- 
tion regardir.g die .Sections other work is rather out of date; 
as of tills writing, ino-sr of the inareri.»i. except .for the “press 
release.s" linic, is severa.l years old. Aildirioindl)’', whereas the 
Department consisten dy touts the number of tra.fficking 
prosecutions during the Du.'ih years, it docs not publicize 
the statistics tegarding its official inisccmdueT and fiatc 
crimes cases. On the Division's Web site, statistics regarding 
cra.fHe.king prosecurions are readily acec&sible.’ ' Sratistiis 
regarding the Section’s other tvork cannot Iw located. 

RESOURCES 

In the past few years, the -Section has obtained additional 
resources, which it has used to bcef'np its ariti-lraffickiiig 
efforts. iMost: significantly, in fhe 1999 and 2000 budget 
cycles,, cite Division requested and receivcc authority to 
liirc new Section lawyers. TIu' rciitforccmcnrs began arriv- 
ing as George W*! Di.;.sli assumed the presidency. Whcrca.s 
the Section employed 31 prosecutors in FY 1998, it had 
47 bv FY 2003.'^ It now ejnploys upwards of 50. Tlie 
added manpower lias .faeilitafed the :ran.<ition to a Section 
docker mat team res .ni increased number of Trafficking 
c.3ses(5rt vif 1 v tx trafficking ca.ses), but no appreciable 
diffi 1^ ..Ml ' 'wi crdorcenicrit arrarc 

in acdit'on. whereas every section attorney and .supervi- 
sor has •j-acniionaliy rianuicd every kind ofca.se t'nat the 
^ i-int 'to t,. I ev r! c '•eeti-'ud r.ng the Bush years 
a I t'l all’ ass if oi li n^, a handful of mid-level 
c V, is e'..!js teb o 1 Lr,.ffici{ing issues. These 
tin I I is snal 1 t 1 ’I died or supervi.sed cases. 
Jicf . I ni n Ji '1 hci ’lanc. however, travclit^ 

' li p I !i ■* i tcinit oi ihy to: coordinate federal 


and local law cnferccincnr eltorfs ro comb.it .human rraf- 
ficking; educate local, state, fcdcra; and foicign ofiiciais 
about the trafficking problem: cniin law enforcemenr 
agents on invesrig^ing and prosecuci'ig trafficking cases: 
and conduct outreach to public officials, non-governmen- 
tal organizations and victims' hgius advocate.s. 

On janiiary 31. 2007- as noted above. Arrorncy Gcrieral 
Gonzales u.nveiled plans to expand and forirx.tlly oig.aniie 
this loose-knit group into .a specialized team called the 
Human Traffic'iting Pro.sccucion Unit.’’ Tlic Uint, which 
the Section houses, is led by a career Division attorney. 
Other Section attorneys have been rapped to sc, we as 
special counsels — a couple already enjoyed that title — and 
more proseci.fors and support st-iff will be ailded sliortiy. 
.Ail of the attorneys in the Unit will deal ex.clusively with 
rraffickiog cases and aiui-riafficking policy development. 

The Bu.s'n administraiion has not launched similar eftore.s 
CO bolster tile Section’s work in other cnlotcetnenl areas, 
witli the exception of the fetinacjon of a modest 9/11 
Dackiash InitUtive.*^ Cieated in re.sponse to an increased 
number of etbnicaily-mo'ivared crimes committed in re- 
raliation for the September 1 1 actacks., the Initiative is de- 
TOted to investiga.ring and prosec,uring criminal civil riglus 
violations aga.i:i.sc Muslims, Sikhs and South Asians, and 
dies'; perceived to be nieinbers of those groups. While the 
Department pin an experienced .Section iawyer in cliargc 
of ihc Initiative, it did not: bring on any new arvf.)r.tic)'s to 
help stiiTit, and onl)' a few Section iuro.i'neys have been 
assigned .significant invcstigatioiis generated by it. Tlie 
Initiative has netted a handful of oonvictions. Many of rlie 
matters it has motiicored have been prosecuted successfully 
ivy stare autlioritics. 

OUTPUT 

Staff Semimi^nt 

While- the Section has increased the number or attorneys 
’py 30-50 percent ever the past seven / ■’ 11 ling 

among Section attoincys IS diaf the S ii s e mpiish- 

ing more in one area oniv-— iuiman craffieking. G-ven chat 
the Section received aurnorizanon r 1 i p 1 1 . t v hires 
on board at least in part because o.*’ cb e> |.a i rosecii- 
torial responsibilities that theTVPA nas provided it. cbi.s is 
not entirely siirprisii^, chough il >. ii,\, hii s v m oti 
nally intended to bolster cnfoiCcTiv t ill i u is 

as well. It is also unsurprising given die Fbi s tevainptd 
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^ I 'i » hi. been the R'dcral law 

V 1 leeim t i.. iiv.v tm !r>t. ni^ifes the climes the Scc- 

I 'rose .1 i X cius^in''J)' emphasis on terro.nsm 
n c C! It! ns ii tst . I 3i V rS’^ Held offices appear not 
CO he niirsinn^’ tlie same nunioer of thorouj'hly-worked 
nimul I C'' 1 t <ui( .r AS in years past. One 
..siiii b b ii 11 \ a Rt federal law ciifotccmcnc 
! ) 1 par neii ( fiT< m* i^iid Security’s Immi- 
grsaon and Customs hnioiceinenr (ICE. formerly INS), 
to seep lit and v'ai". net ;ip wirti the .Section. But iCE has 
taken up the slack .inly in civ; one area of criminal civil 
rights enforcement that concerns n — human traffick- 
ing. Tltoi'C has not been a corresponding reinforcement of 
investigative resources in traditional enforcement areas. 

Section attornej's find that although neither the cuan- 
riry nor quality of their work in trad.\rional enforcement 
atea-s lias suffered, trafficking cases rake iii> an increasing 
•irnount of their time because, unlike bias and official 
misc:onduct casos, which asually involve one orat most 
several discrete incidents, trafficking eases are character- 
ii;ed by continuous patterns of criminal behavior spanning 
moiuhs or years, Section aironieys with at least a fetv years 
of experience on tlie job have borne a particiiiar'y heavy 
burden recently, as the departures of a relatively large 
number of experienced lawyers have forceti tliem to pick 
up the slack ieti.' b)' new hires, vvho require time and guid- 
ance to ieam to do the job properly. 

Section supervisors also have felt pressured, largely because 
of the increase in trafficking work. TIuy perceive chat 
while rlvy .spend the .same amount of time on traditional 
eases, trafficking cases command an increasing amount 
of their cnergic-s, not only because they are supe, -vising 
the trafficking dockets of trial attorneys, bur also because 
the}' are eonduetiiig rrafficldng prosecution training and 
outreach around the county. The recent creation of the 
specialized hfuinan Trafficking Prosecntlon Unit may 
rehevc .some ol ihe burden, 

Statlstks 

It i.s exceedingly ciilhcult to gauge whether the Section’s 
Dt-osecuvion st.instics bear our .Section staff's perception 
that Section output lias ir, creased in the trafficking arena 

V I'llc . iiai 11 ' g large y s^atK m w-ire enforcement area.s. 

It should j'so I'c cniohasized up front that year-to-year 
•■101 L' xiit,li iR r al.v.ps uff Cl how productive the Scc- 
non IS. .fi. min.ibot of vartaolcs might cause fiuctuations in 


the number of cases hied, and the number ^ de m 
chained, from year to year. For insraiicc, dn 11 1 nl e t 
prosecutable civil righns violatiou-s that occur aiio are 
reported may change; some cases ai e far nio e i r,;. 1 ^ 
and thus far more time-consuming and lesc ii, 11 • '.n 
than others: and the numher of case,s tiled in u’ us 
years that arc stili being litig.ncd may take uo time rnid 
resources that would otherwise be devoted lo new cases. 

Even assuming that yeat-lc-yeat statistics ut ie.tsr pardy 
rcHcct how' effectively the Section i.s pciformi ng on. a 
comparative basis, there arc .seemingly intracrabU': diffieui- 
tic.s in u-sing existing statistics to discern how the Section 
has fared during the Bush years. First, the numbers differ 
depending on w'hich eariry lias kept tiieni. Hie statistics 
the Section/Divisioa lias kept on die number of cases 
and defendants cb.arged per yesir: (a) legiilaiiy differ from 
those niaititainixi byaaodier justice Deparrmeur compo- 
nent, the Executive Office of'U.S. Attorncy.s (EOUSA). 
which monitoi's prosecution.s in every enforcement area, 
including civil rights, all over the country; (b) appear 
to differ from chose niaiticained by tiic Federid Judicial 
G!nt?r’.s Adminisrrarive Office; of the Courts (AO) (“ap- 
pear to” litKatuse there Is a three-month lag between the 
Division's fiscal year and AOs calendar year numbers); 
and (c) liave not always biten entirely iiuemally consistent. 
Perhaps more significancly, it is unclear how any of these 
ontitiev — the Division, EOUSA or AO — count particu- 
lar cases as “civii righc.s cases” in the lirs: place. Do t:hey 
include cases filed orily under die statutes over whidi the 
Section enjoys primary enforcement responsibility? Do 
rheyindude more — i.c., eases tosombling those cltargcd 
under .such .statutes but not actually so charged? 

The following illustrates how the iiumbers liave diiFered; 

• From f Y' 2002-20<.)5, tlis years for which F.OliSA (.lata 
are currently published onluie, the i')iV:Sien and the 
EOUS.A have come up wiin cuite a ifleicr.t numbers re- 
garding new civil rights prAicu m in tnt pi I ii Ti 
PY 2002, EOUSA repotted Slaves il 0 I 1 m 
Division reported a lesser number. 74. In FV 2S.'() 
chougli, the Divisions numoets exceeded r.OU.s.,\s; 
57VS.51 in FY2003,96vs 7_,n r v ^0(,4 Ml t~ 

in FY 2005 .’' Toe .statistics preparec oy die Divtsion 
under the Bu.sh administradon legarjm.g die number ot 
civii rights defendants pix'scui 1 d I /eu h HiH t 
fiom chose mamtained by rOt SA — aii. nui th 
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'jnitorrnjy pain: a lcj,s tavorablc picture of die Sections 
ourpur clr.iing the r>vo years of die Clinroti adniin- 
i.srmcion dun EOUSA did (138 vs. I59in 1999; 122 
vs.. 127 in FY 2000) ii!d a niore tavorable picture of the 
Sec'tioii's oucpLir during tiie Busii years (191 vs. 148 in 
FV 2001 : 1 2p vs. 1 1 3 in FY 2002; 123 vs. 81 in FY2003 
and 1.31 vs. 1 10 in FY 2004).'" 

* There have also been dhpariries httvi'cen the AOs sta- 
ri, sties and :he starisi ics repcitled by the Division under 
Bush pcr'onnci. Some dispariry i.s inevitable hccau-se 
die AO rrack.s cases on a calendar year basis, while the 
Div'sicn docs so on a rt.sci! year ba.si.s. The dtsparitic-s in 
rhe number of cases died each year h-om 1999-2004 arc 
generally nor very signihcaiif. wirli rhe exception of 2004. 
wlrere rl'.e Div.'.sioa tiaiiuesi 96 new prosecutions (for FY 
2004), as compared ro only 44 tor rh^AO (for calendar 
year 2004).’' ’Ilie disparities in the number of defendants 
charged each year is greater, fiowever, witli the Dh'isions 
numbers usually coming in much higher: 1 91 vs. 1 22 for 
FY2001 vs, ciilcKclar year 2001; 123 vs. 123foi2C>02: 
123 vs, 98 for 2003; and 131 vs. 98 for 200-4.^ 

Wlia.tever rhe difficulties of scati.stically awessing how 
producrive rhe Section is now as compared to years 
past/^ rhe tuitnhers maintained by the Division remain 
the only ones that distinguisl'i among the dilfcrcrit kinds 
of eases rhe -Seerion handles. Neither .FiOUSA nor the 
AO does so publicly. Aecordingly, it i.s o.rily by looking 
at the Division's ow.vi stavisfics thai one can tcil how 
comparatively productive the Section iias been in specific 
enforce tneiu areas. 

'Wliac die Division’s ov.m numbers .show generally validates 
rhe perceptions of .Section lawyers. In the core enforce- 
ment .areas— orfici.!! nnseondtict and hare crimes — rhe 
.iiu.mber of prosecurio;;s iniriated during the last tliree 
years of Presjdetir Cliiiro.us final term rotigiiiy average the 
number initiated clurrcg the fir.st four years ofProiidcnt 
dusn s [enure.- ' iTliere was a noticeable dip in official 
niiscoruluet cases hied in FY 200.3, which .some have 
attributed tc; the rdm tance <4 tnc then-principal deputy 
t M.iinr trr riK\ gv cid.u 'nseeute law enforcement 
Oldie lals.) In the area of liumari trafficking, by contrast, 
the numher or prosecutions h.xs increased. Mo.st ofthai 
tK i.t- fno uavv iu t f* aboi trafficking cases, a 
11 hi] >n i 1 uhi ..vi 1 ^": I'-v. bi r rather TO sex trafficking 
IS -uei fill I ' the o.i\s<ge ofthcTVPA, the Sec- 


tion did not proscatte. oversee or ineliuii. in any .suiiisiic.ii 
rallies, ss noted above. 

.A June 2006 DOJ report on rr.iffick:;ig prosecutions shows 
that rhe number of. sex mafficking cases .filed by ail DOJ 
components (including cases .filed under statures nor falling 
within the Criminal Sections purvie'.v) has climbed sfeadiiv 
since the enactment of the TVPA in October 200i.i: from 
four in FY 2001, to seven in FY 2002. to eight in FY 2003, 
to 23 in FY 2004, to 26 in FY 2003, By contrast, the num- 
ber ofialwr trafficking tysps (lied (tigain, including cases 
filed under statutes 'loc failing within the Section’s pun'icw) 
has fluctuared but remained pretty constant: six in FY 2001, 
three in FY 2002, three in FY2fX)3, three in FY 2004 and 
e^it in FY 2005.“ 

Nor doe? rhe annual numbet of labor rtafficking cases 
filed during rhe Btisit yetirs differ mareiially fpani die 
number filed during President Clintons .second term, 
particularly given that, unlike the Bush administration, 
the Clinton adniiabtraaion did not include in its statisti- 
cal tallies fiirced iaboj; cases prosecuted under statutes that 
th<? Section was not given pnma.ry authority ro enforce. 
The Section brought one Idixir trafficking case under the 
involuntary servitude statute in FY 1 996, five in FY 1 997, 
one in FY 1998, four in FY 1999 and none in FY' 2000, ’'' 

While the Department under the Bush administration has 
gone to some length tt.* publicize the stat istics rcg,irdin.g its 
anri-mfficking achievemenrs, it h.as not .slrailBiiy publi- 
cized the stari.sfics regarding its record in iiias crimc.s and 
official misconduct pro.<ocurions. 

Given the Section’s change in emphasis, the increased num- 
ber of trafficking prostHtutious during tlie Busii )'ears---liow- 
ev'er inexact and luaigin.dly u.sefu! file stafjsr.ics— is wliat 
was or should have been expected. Die .Section now has 
more lawyers fh.m it <lid before, ana give,ti rliar cue numbers 
in rhe traditional cnfiuvcmcnt amas apDcai to nave re- 
mained the .same, it.stand.s to iv.a;ion that the nurnbei s show 
the added manpower provided bv the new iawvcrs to have 
been coilcctivdy applied to ricuffii. ) ( ii it k 

unsurprising rii.ar rhe uicrcas.. r 1 uni 't- i ugefi ri c\ 
trafficking prosecution.s. uid polici al eo i triaci es 

favor prioritizing pro-securiou of sex-.’-eUted ; fto s.s it ' c 
for instance, the Dep ti it- t' e pi it t 

obscenity), and some believe uiat ttie i.2cr;uTineni shouid 
employ the new sex tr tL e r ^ tut j i tit r l i 
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\ 1 1 } 1 ‘ ! I ( V d v)i not. Moic significantly,, 

vl iiv 1.1 ^ I- j I u' >n the TVPA makes it 

Til I ! ei K I I ) pi Sr I fc idto'" trafficking cases than 
Die-TV PA uicvisions ot tne cnmina! code, the provision 
del r I 1 1. u ppruia ' jsirr so a suKsrantial increase 
in the nuniner or Uhoi trafficking cases may have been too 
m i txi L r In ../mri? t '} e 'i r txaffidting provision of 
the 1 V PA onctis up to prosccutioii an cniirciy new cacc^iry 
of miscondnc.r rnar tne Section did not address before, so a 
htairdv tj'icrcase iXx numbers cotilcl have been eipeexed. This 
'« csoociaiiv true given coat orior to the Bu.sh years, the Sec- 
tion never kept traci: oh and never claimed credit for, forced 
pi'ostirtition eases prosecuted under pre-TV'T’A -tamtc.s like 
the Mam Act and the immigrarion laws. 

LOOKING AHEAD 

Tlie changed enipliasis of the Ciimiiiai Seetiou diiring the 
Bush years is not a negative development. Iduman tralfick- 
ing is an international .scourge that violates tbe mo.st el- 
emental civil aitd human rights. Hie Biish administtation 
deserves credit for using the TVPA. enacted immcdiatciy 
before President Busli’s election, to bring attention to it. 

Tlie Section must remain vigilant, iiowewr, in ensuring 
cluic its new focus., especially on sex trafficking pro,secu- 
tions, docs not adverse!)' affcci: its Traditional mission. 
Crimes involving boih racial/cthnic bias and law enforce- 
ment mistonduct still ocair, and they siill demanc! the 
attention of the Section. i/)cal prosccinors, to their credit, 
ordinarily band'c bias crimes prosecutions now. Bur .some- 
times, as tl'cy acknowledge, they luck the CTrpcrti.se and the 
resources that the FBI and the Section bring to bear on 
die investigation and prosecution of such cases. 

Federal ptosecurots — .Secfioii pro.see(itors, in p.irricuiar — 
also ordituuily remain better e-.piipped to prosecute official 
miseondiicr, 'ihere are several reasons for this: 

• First is liic i.ssue .if will. Because they need to maintain 
strong workini,; reiatioii.snips with tbc law enforcement 
agencies they rely on evey day. many local pro.sccutors 
find It ..lifficult to vigoioiisiv prosecute wayward police 
or corrections officers witliin their jurusdicrions. dlii.> 

I olds c'C eiJ \ i ue mr sMte prosecutors, but it is also 
' .e.-*'! inJl' rrut ’■ir federal prcssecutoi^ in U.S. Attor- 
r> '.k tTJives ub.. tv'v '11 the work of local law cnfotcc- 
>1 cl r i.r s is c.,.11 


• Second is the issue ofreso. iwcs Ti,. g i rb ni m s 
conduct cases is fimc-coiisuin iif, le lyoii u n it 
Locai prosecutors and lawenrorremeiu agencies a'e ai- 
re^ystretebed thin prosecuting avast anav or c.'':minai 
conduct, and misconduct oy iaw enforcement omcers 
understandably does not top rheir list or pnoritie-s. dv 
contrast, prosecuting official mrsconduc' rcinairij a 
justice Dcpartincnc priority, ana even atlei 9' i i . tnc 
justice Department (mcluaing the rol! li.is reserven 
vita! resources to address the issue. 

• Tjiird i.s tbc issue ofcxpcrri.se. Invcrtiga'ing an.j pros- 
ecuting abusive conduce by public officials is a special- 
i7cd arcaof iaw' enforcement. It is qualitatively differ- 
ent from investigariiig and piosecuring other kinds of 
crimes. Among other rliings, ir requires a different u.se 
of the grand juiy, a different approacli to witnesses, and 
a different kind of presenratioa at trial. Alrliougli a 
.smattering of local pr<>.sccutors may possess ilie special- 
i/cd ktK'wiedge. expetience and resources chat efteecively 
prosecuting s'fficial niisctiiiduc: entails, many do not. 
Section prosecutors and some AUSAs do. 

Tlie Department can ensure chat the .Section does not 
depart from its traditioiiai priorities by hiring new lawyers, 
of course. But apart fnTm that, there is at least one ocher 
sensible way for the Department to preserve the Section’s 
historical lolc; devolving ptiinarj' proseciivorial respon- 
sibiiiry for se.i trafficking caves, vvhich are raking up an 
increasing ametint of the Section’s workload, ro U..S. At- 
torneys’ Offices, 

As it now .scand.s, Section attornev-s arc actively involved 
in most sex trafficking eases oouiurv-wide., teaming up 
wirh U.S. Artoraes’s' Offices in the jurlsdicrions where the 
offenses occur. Because of the Sectichs expertise, this is 
the way all civil rights prosecutioits are ordinarily [landled. 
But in the long run. active coiUborarion seems less sssen- 
lia! to effectively prosecuting forced prexstiturion case s. 

Prior to the passage of rhcTA’i'A. U.o. .Attornevs Otliccs 
bandied such cases by themselves, unciei ibc Mann Act and 
other rdev-anr srarurss, with X o nc'p f > i the S loi i id 
little or no help from any ocher litigating component in 
rheCriniinal Division at mai I Ju. cc Ti .. wt im i 
provi.sion of the’TA'^PA put a U' w ar*"' v icit- qn er uc 
invcst^tii^; and pioscciiting these .'.uses is nor niiicii dit- 
ferent tlian before. 1.11 iact, m.my I'c'Ugiri n rhii b x 
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ai sex iraiiickm!: iiivcsri^nirKins end up producing evidence 
>'i > I Ul! . ■ ''•till! I'v or'V — prostitudon, mother words, 
u'u 1. 1- Ik t-e j ih i I ijLi e Mann Aet, immigration laws, 
r ! I a k I ’V I t !!■ t indf-i thtTVTA. Tt seems, rhere- 

“■ r ru 1 r t r yi OF'ices i ouid rather easily assume 
pnmarv responsihiiirt' tor ; nvesriy‘'acing and prosecuting sex 
iialfidsiiig cases, with Ncclion attorneys available to assist if 
needed- This is. alter a:!, ilic vv-a)- things work in many other 
areas of icdeial crjiTiina; enforcement. In cases involvii^ 
r red ICS tni'-' ^ i i!k - e ■‘ipion md more, LhS. Artot- 
nct'X Officer ordm-anlv haiKl'C pn'sccuctons I'ly themselves, 
Avich the' Crinnna! Division sections that specialize in each 
area very loosely tr.aintaining oversight and providing as- 
sisrar.ee when needed. 

Both, .sex trafficking and ordinat)' prosfirnrlon that initially 
looks like sex rra tHeking .tre I'tevaienr. If the Department 
does nor consider rransfw'nng primary ai’clioriiy'’ for inves- 


tigating and prosccuiing these ciinn s ■‘r m l! - '< < '"n > 

Li.S. Artotneys' Ofiiccs, if might rnn rh n le o' ,.1 dn ii v 
transforming the Section into a roving. nacionAvide vice 
squad. Tnat was not wl'af die Dep-iirmeiu intended '.v!ien 
it capped the Section to cake the lead on enriii'inp cue 
TVP.A, and it is not con-sistent wirii the Sections tradi- 
tional, still-vital mission. 

CONCLUSION 

Tlic country continues to look ro the Civil Rights Division 
to deliver justice to the victims of hate crimts, to combat 
extreme forms of worker exploitarion, and to hold abusive 
police officers, corrections officers and mental health 
workers accountable fot willfully flouting individuals’ con- 
stitutional riglits. As iiiiportant .is tl:e TDlvisioix’s aixti-rraf- 
ficking initiative is, the Division must nor lose sight of the 
Criminal Section’s cote mission. 
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F.OL'SAs or AOs, Tie ficr that rhedi<pjfitie.i neither went away not decreased su^^stseidici- riiar dir FO(),3.A .mui AO nn.i.wd iM.ses. th.it the Divi- 
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2i It I. i-Zr-f om \ ‘‘n—ttl’ loknAshrrofi le ifse Questions Subinittedby Members efdte Senate jxidiitary CommiHee the J'^nc a. 200J Heii.'' 

me on 1)01 ijpessi^nt: T'^-'-erysn- ana Odter Topies'’{as\ file with author). 

X ^ / t f h' t C n' ‘llHiilrTaJ\'uianjt,\Sare\i\^,'l\)'j(i,'ss2A—20 '^'S'.re\srA\exCMTrd>asTnliTii:kineP.ep'irt\',A-:tiiriuryCriir!!j.’i/\nniii!i 

Uj < tf I / I \ ' >1,11 hentAci/filies ioCombtU in^ckitigin Persons, i-'isealyair2005 (}une.2(.iCC), at itieiclaaliet b'l' 2IX>5 h/tf- 

ticktn‘1 R,'r.:>r:\. Both repoirsare jviil.jnle at hrupo'/www.iisdoj.gov/whaiwediVw'naLwedo rrip.btrnl. 

" t is T, ! ,r^ R, .,r )l 1->-l 

> d m Ur ^ Rem t V 
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TH!= EROSION OF R i G H IS 

Employment Litigation Section 

By Richard S. Ugelow 


INTRODUCTION 

Tirlc VIT of t'nc Civil Rights Act of 1964* prohibirs dis- 
crimination in cmpioynicnt based upon race, sex, religion 
.i!ul iiarioiui origin, With rite enacnueiic of die Equal 
Eiiipioynient Opportimir}’ Act of 1972 (1972 Ainend- 
meiits),' Tir!e Vli's coverage '-vas extended to cover public 
as well as isrivate secrot ein;>.!oy<xis. llie 1972 Anieud- 
nii.-nts designated the DOJ i\s the federal agency to cntorcc 
Title VIT against public sector employe r-., wbtic the Equal 
Einplc^yirieiit Opportunity Coitunission (EEOC) was 
given responsibility for eiifbrccjnciii in the private sector. 
Wicliin die DOJ, the Employnisiu Litigation Section 
(ELS) of die Civil Rights Division is the afnee delej^;ated 
day-to-day enforcetnenr re,sp>onsibiii:y of Title VII against 
state and local govsrnnieiic employers. 

This chapter discusses the Department of Justice’s en- 
forcement ofTitle VII, with a particular emphasis on the 
period following January 29, 2001. A review of the DOJ’s 
enforcement activity during the Bush administration 
reveals that die number ofTdeVII lawsuits filed is down 
considerably from prior administration' — both Republi- 
can and Democratic — and that the mix of casc-s filed also 
has changed. Most importantly, the DOJ has reduced 
significantly die miinber of “dlsisarate inipacr" cases filed. 
Ih.ese are cases rliar seek btoa.l systemic retbrni of ein- 
ploynienc selection practices that ailversely affect rb.e job 
opportunities (or a iraditional'v pr.-.tccad group, such a.s 
African Americans or women. Eunaiiy troubling, the Dc- 
pairmeiit is filing few ca.ses that allege that African Ameri- 
cans are the victims of racial discrirninavion. The DOJ also 
has reduced its efforts to rsMch our to groups of employers, 
like fire and police chiefs, and professional groups, such 
a.' die Society ior indu.stna! Organiyution Psj'chologi.srs 
loTO!’) and tne Tnternational Personnel Management 
Assjcianaii Asscsimciit t.,ouncil (ii’.MA/\C) to discuss 
' Ive n a j eetdiiu 'se«-nu.jii ind rctbnn. Thus, the 

'1 iisiiit, rs I in d. t'l “biiliy puJpir” to cncour- 
\ 'I iijr I \ ,. 'lu^ li.i Kv with I i»!t V'ii by state and local 
( - I n-i eii phiycrs bseithtri' t seeking input Ironi 
LI ks' M' 1 ipiii ’i loii' '■oj'- idv ese employers and help 
diem develop and implemetn selection procedures. 


This diminished enforcement piogiain surely lias nor gone 
unnoticed by the empiotTir communin', in tiie pi'C, the 
dot’s vigorous cnfcrccincr.r action and ouircach cfto.rrs 
pressured cmploycis to rake n >pl ) la> -iiKis us In addi- 
tion. the DOJ’s teduerion in entorceiTicnt acnviiv removes 
an incentive for employers it take \ t u i , t iic ■’su "cs to 
ensure equal employment opporcuiuues. Tins selr-analysis 
process is not only expeiLsive, also is often controvensiai in 
the local community. WUhouc the pre.s.sure of government 
oversight, it Is far easier for governmental employers to Jo 
nothing rather than to eng.ag« in a selficvalti.ition of the 
procedures it uses to select employees. 

The imporrance t>f the Depanment of Justice ro the effec- 
tive onfoi'ccmcnt ofTde VTI cannot he oversrated. Ir is an 
organisation with the pixLstige, expertise, and financial and 
personnel roMmixte.s to challenge discrimiriatoiy eniploy- 
mcnc practicx'.s of state and loxtai government crnployois. As 
a general rule, private attorneys and public inrere-sr organi- 
zarlo'is Lick the fiiuncial and staff tesouices needed ro act 
as private “artonieys general” in rlie Title V II enforcement 
sclieme. Since the enactment ofTitle Vll in 1964 and cer- 
tainly since the statute was amended in 1972 to extend its 
reach to public sector employers, the DOJ has been the lead 
agency in eradicating craployraeiit discrimination. 

Tlie sections that feiiow describe two methods of'dem- 
onstraring a violation ofTitle VII, c!ie statute's employ- 
ment scheme, and the current admiiiisrracion’s record of 
enforcement. 

THEORIES OF LHABILITY FOR 
EMPLOYMENT DJSCRIMiNATiON 

Tlic two mo.st common iegai theories of dcmoiisrruciiig 
a violation ofTitle Vll arc disparate treatment and dispa- 
rate impact. 

DISPARATE TREATMENT 

Disparate treatment is rite most e.isfiy understood rype of 
discriminarion. Tlie plainriiiiias the burden ro denionsrrare 
by a preponderance of the evidcricc (that is, ii is rnc;rc likely 
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rh 1 I in i<rn i >*.1 "'iiinruiii diargcd was intentional 
riiii. n '' 1 4 v\ Kiv.ncc oi discrimination raicly 

i. (M iiLitt'iitd jr ! I litcxt e\i lence ordiscrintinatioii 
SI il\ ) p ^iii T’ * cs aS' sb 1 violation ofTirieYTI. 
Tlie n)os: cominoi! rvpe or circnmsranrial evidence is to 
(III c ii \ d r j|Vpcc Mtr i ( minorit}'or a iemale) of 
!s iim HI ( 1 \yjsric'irca ^IrJIlh■ .rcalmcnt accorded a 
sjmiiarly sitnavcrl iioii-rninoni)' or male. Ciaims of disparate 
inipact rvpi^allv invoice indiviraial allegations of enipicy- 
nienr discrmiiriauori ana fhe>- constitute the overwhelm- 
nif'iv lai'Cicsr nunihcr of Tick VII i-av.'stiirs. 

DISPARATE IMPACT 

I 'niike clisparare treanne/ir, casw brougitf under a dispa- 
rate impact theory do itot tecjuiie evid.ence of intentioiia! 
discrimination or discriminator)’’ motive. In disp.uate 
impact cases, tlie focus is on the effects of rite employment 
practice or the crltei ia on tvhich the employment decision 
was based. For example, docs a practice — -like a physical 
performance vest — eliminate more female thitii male ap- 
plicants? If i t docs, the burden then shifts to tlic employer 
CO demoiiscrare chat the procedure is a valid predictor of 
successful job performance. 

Disparate impact cases seek to eliminate or modify a 
systemic discriminatory employment practice(s). generally 
are vei)' complex and expensive to pursue, and present 
resource issues foi private plaintifis. .For this and other 
reasons, the Department of jtistice files most disparate 
impact cases against state and local government employ- 
ers and the EEOC fill's most of the disparate impact ca.ses 
against private employers. 

THE STATUTORY SCHEME 

Tlie DOi 's enforceir.ent autiiotity derives from sections 
706 and 707 ofTide Vii.’ 

SECTION 706 OF TITLE Vi! 

Section "^06 ofTUli: autbori/i-s the attorney genera! to 

Hie; a suit b.ised upon an individual ciiarge of discrimina- 
tion that has been retened to riie Deparcnieni of justice by 
die EEOC. Undei Title Vli, ir.dr.'idLial.s ’who believ'e rhey 
are the victims ot employment discrimination may file a 
i ue > , 1 th the EEOC, if the charge 

' Hiv. mil ui 11 ' i.,i 1 't a state or local govcmnienr 


employer, the EEOCmiv iiKi II , hi \ tecDipiii 
ment for a detetmm fioi rl'a rb,. e! < i,e ' ) ne it ■“ 
efforts CO resolve the nattir.olu, ir i li t- ii 

DOJ receives more rh>i ''00 1 1 these c‘‘cttd > 1 ’ i r 
and a.Her review ntpicallv hies .suit on between 1 0 and I H 
of them. Even though law. on a, ht \. irw _ it t ' n 1 
706 referrals do not affect large ruimbers ol emruvees or 
may not establish new law. ilicv ate ncvcrtneless impotran'. 
enforcement vehicles. Among olber things, diese cases 
often address niiique issues of intentional or purpose- 
ful discriniinarion or adore'ss issues diat members of the 
private bar might not be quaiuied or able to iiandk’. In 
smaller communities, ior in.stance. members of the private 
bar might not be willing to rcpre.scru an individual in a 
suit against the it'cal goveriunenf fc>r fear ofretaiiatioii- 
Secrion 706 cjs<is are always brsuiglir u ud<:r rlie disparate 
treatment vheot)’’ of TirU VLI ii.jl’jiiity. 

SECTION 707 OF TITLE VH 

By contrast, 4e'cti<,'n 707 ofTitlc \TI authorizes the AtV(,'r- 
ncy General to bring suit against a state or local govcrri- 
meiu employer where dterc is reason to believe chat a 
‘■partem or practice” ofemployntent discrimination exists. 
Tlie Attorney General has “seil’-scarting'’ authority to initi- 
ate pattern or practice investigations and case.s. Tnac is to 
say. unlike scciioii 706 cases, patrern or practice eases arc 
nor dependent upon the receipt or referral of a charge of 
cmplo) menr discrimination to the DOJ . 

Pattern or practice oa-se's arc the mast important and 
significant case's bmught by the DOJ because the'}’ have 
the greatest impact. Not only do pattern or practice case.s 
affect a large number orcmployces, they often b.'-eak new 
l^ai giouiid. iJae number of pattern or practice cases is 
a strong indicator to (lie employer coinnnuiir)’ rliar die 
DOJ is actively entbteing Title Vii. 

Pattern or practice cas,is .-.cck to aiier employment and .se- 


lectio 

n practices — such a' • 

-esidenev 1 

quhe rit r, . niit 

ment 

methods, tesLs, as.sigr 

iinoio-. an 

d promotions — that 

have 


'( discnrni 

miin^ n ' roi' )T 

race, 

sex, religion, and nari 

onal orit'U 

Pj tern 1 r n nc 

ca.se.s 

can be bnaught by the attornev 

gencrii under eitiier 

a di.s) 

>arare treatment or a t 

lisparace 11 

1 L...C'’ rii.ort r K h 

Most 

ci<mn!on!y, they' are 1 

iroughc u; 

iLier die dispurai.e 


impacr rhcor>' because if is 1 n lec ' n , l pi h' lU i 
natoty motive. The chalicng den livn n p 1 ii •, ue 
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1 1 ilK ne 1 

.1 in iltc sense chat ihcy apply to 

1 IP j 

anrsequ.diyr 

p, irctless of race, sex, rcl^ion or 

national 

. V 1 T u 

f I rample, ever}' applicant has 

c nien 

cl! w r Cl 

ii Cl c or the same physical perfor- 

■'l-lIU, 

C I e 1 re'' 

jeiu of a niuiiicipality for a year 

.H.l-ie 

|. r , f 

ir emplovment. But a look at the 

liipi r > 

r the etfcct c.i 

sucl; a practice on certain groups 

4 ipp 1- 

Uf 11.- lev. 

al <1 difTcrem picture. A test that on 


rs ^ f j, ^>'-^ 1 '. lief u in all may disproportionately 

* ii]u 1 iiol^ rh nr ne from comideiaricn a class of 
qLiiii'nco applicants, .such as African Americans or wom- 
en. i-'iniiariv, vc^uinn^' cppucants to reside in ajurisdic- 
rion for a year heforo hccoming cligihic for government 
cmpioyrncnr .may appear to he fair and non-discrimina- 
tory because ir applies fo all applicants, its effect, how- 
ever. may be to disqualify virtually all African American 
applicanrs because hisroric.aily the dn' or nniiilcipalit}’ is 
a “white’ jurisdiction with few or no African American 
residents. Tlie actcM'ney general's u,se of his/her pattern or 
practice authority l.s an irnportant vehicle’ for challenging 
and hopefully altering such issues. 

Tlie attorney general iias u,sed hi, s/her .section 707 au- 
thority ,sLiccc,s,sfully CO challenge and eliminate a pre-ap- 
plication durational residency requirement of 13 mu- 
nicipalicie.s in the Cliicago and 18 municipaiicics in the 
Detroit suburbs.^ Eiadi municipality possessed three 
similar characteristics. First, they had few, if any, Afri- 
can-American residents. Second, rlicy had a common 
border with a largely African American area of Chicago 
or Dotroit. Finaliv, candidates Cor municipal employ- 
ment had CO ho rosideius of rhe municipality for at 
least one year prior to application. Tlvus, the residency 
roquiremonc served to citoludc fro.m coasidcracion for 
employment slgniHeant numbers of African Americans. 
Because the munleipaiities were not able to demon- 
srt.5re rh.tt the '-esulency requirement was job-reiated or 
somehow predictive of suecessfui job performance, the 
praciiccviolatvdTltleVil. 

Tlic DO[ also has used piUtern or practice authority to 
^vtonn cognitive tests mat disproponionaiely exclude 
inmoncies tA.triC.ui Aniencans and Hispanics) firom 
ooiicc oihcer, hre hpnter. correctional officer and msmiad 
‘nv (. I- IK iis iiiU h the authsiricy^ has been used to 
ensure tint womer. have access to physically demanding 
t t’ I vv i ! ihev .V..K undcucprcscntcd, sucii as police 
i!iiOj.i nal lo'" which they were othctw'isc 


qualified. Indeed, historically, the E>^1 t ,U'vlus ng,,- 
cion efforts on dismantling ariificiai Uitm loo-rclared) 
baiTiers that denied job opportunitus to n I’v i i— uiJ 
women in such protective sendee jobs because tlies!* 
positions offer prestige, promotional opportunities, and 
excellent pay and benetic.s. 

Pattern or praaicc cases often arc poliricaliv ch.trg,..! in.l 
highly ccrntrovetsial because they chabenge rhe practices 
used by state and municipal civil set'- ice systeitis. Manv 
civil .service syxrcm.? require that cmploynicnc decisions 
'oc made using die rank-order results of traditional tests 
of cognitive ability and/or physical performance to select 
and promote protective .service personnel. A law.suit filed 
by E>OJ presents a direct assault on these practices and 
m.ay require rhe defendant to alter its selesition practices 
by adoptii^ new tests and r<.i teconsirler liow it makes em- 
plojmient decisions. Ofren rite reaction of'an employer to 
a lawsiiic is that the DOJ seeks to ‘‘durnh down” hiring or 
promotion standards and to lower the quality of new hires. 
Indeed, the DOJ’s goal is cjuterly the opposite. 

Over the years, the DOJ's litigation has shown chat 
most employers have very little objective evidence chat 
their selection procedures hi fact produce high-quality 
employests. Many employers are s,a.ti<fied wicli the status 
quo because k is easier and less expensive not to change. 
And rnainrauiing the status quo does not usually draw 
the wiarh of the unions or the public, The threat of a 
legal chalk'i'ige lo einploymerit practices is a powcrfiil 
motivator for an otr.ployer to cake' propliylaccic voluntary 
mcasu.'-c.s. In response to a DO] investigation or lawsuit, 
employers may .retain experts to rewiew and improve 
their current selection practices. Tlie ultimate goal is to 
adopt practices tluir recrnif and select rhe best applicants 
for employmenf and have the least di.ecri.mlnarory im- 
pact upon protected groups. 

Pattern or practice suits are critically impc' react vchicie.s 
for tncaningiui and far-reaching leiorm of emplc^yment 
practices that anjustihabiy limit cmpicyrnent (>ppe>rruni- 
tics for minorities and women — and the DO! is rhe' unly 
orgauizaricQ that is eouipi'ed to bring rhetn. Pattern 
or practice suits are expeii-sive and reoune .suo.scancia! 
expertise. Litigation of a uitttH m Kt i i"" , all 
requires the u-ie of exp,, r w ■'i ,s <•, si i 1 ii c i I 
organization psyche iog''t , si uisiKi xci i.-po'-i 
oiogiscs, and labor I ce non s ' 1 ini"! n i\ r u 
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iands C’j' doilat-s re retain experts for irrigation, a cose that 
raot: private lidganrs can not bear. Few privarc patties or 
organi/arion.t have the expertise or resources to bring these 
suits. Tivjs, there is nobe>dy to iili the void it the DOT fails 
to bring such suits. 

A COMPARISON OF PRE- AND POST- 
jANUARY 20, 2001 ENFORCEMENT 

Since j an nary 20. 2001. the Bush adrniniscration has 
hied 32 Tide VII eases, or an average of approximately 
five eass'.s per year.* nds nu.mher includes nvc eases 
in which the DOJ inrers'cncd in ongoing litigation 
and two cases initiated hy the U.S. Attorney’s Office 
for the Southern District of New York (using its own 
resources).'’ By coinpariseui, the Clinton adiniiustraticn 
filed 34 cases In its first two years in office. Bi* tlte end of 
its term in office, the Clinton adinjnisrr.uiou h.id filed 
92 complaints of employment discrimination, or more 
than 1 1 cases per year. Standing ah)nc, the lack of Title 
VII enforcement by the ELS is grave cause for concern. A 
close look at the types of eases reveals an even more dk- 
curhing face, which is a failure to bring .suits chat allege 
discriniinacion again.sc African American, s. 

Of the 32 Title VTT cases hrougin by the Bash adminis- 
tration, nine arc pattern or practice eases, five of which 
raise allcgarion.5 of race discrimination. Two of the race 
rliscrimination eases are “reverse’' discrimination eases, 
alleging discrimination .against whites.' Another cast 
allege.'? di.^crimituuion again.sc Native Americans* and 
one case was filed by the U.S. Attorney's Office for the 
Southern District of New York.’’ Titus, die Employment 
Licig'acion .Section can lay claim to filing «Pcacr!vt>Ke pat- 
tern or i.vractice ca,se in five ye.ars that alleges disetiruina- 
tion. against A.fr'.citi Americans. And that case was uot 
filed uurii l eotuarv / . iu06, more rhau five years into 
the Bush adinuu.s:r.?rion. '■'* in its first tw'o years alone, 
the Clinri)!! aumirn.stracion filed 1 .3 patte-rn or practice 
cases, eight ('t vvluch raised race discrimination claims. 

Ti'<; Bush adniirustralion’s record docs not fare any het- 
r w ..n 0 k lit t Its ise of .section 706 entorcemenr 
uti (It Is n U 1 1 se,.tion 706 ca.se.s have been filed 
celt! It 2*^ -t) '1 h’ e oFwhich allege that the 
It-f il? ' « ’c n tuv discrimination in violation 
Ilk"'' "i rncwi 2000, the EEOC referred 
1 !i 1 ' _o I ! di I du li charges of discrimination to 


rhe ELS.‘^ It is inconceiv.'ible that r! ..n. is^u i u v ti\s 
lit^acion-worthy suits to be !iJcd o<' Och. ' .>1 'itu u 
Ame.rican.s in that group. During its k'ln u i 'hue- tUr 
Clinton administration filed 73 .seen m "Un or 
which 12 alleged violations o.f race discruninitu ri. 

These statistics show that the cvirrcnt adiiiinisfrafion 
demonstrably has reduced Title Vll cntuiecnicni, and 
this is especially true when it comes to bringing actions 
on behalf of African Ameiicaits. 

It seem..* that the reduction in i'nforecmcnt of anti-dis- 
crimination law's is by design and is not limited to the 
DOJ. 7J>e Washingten Poit reported that rhe EEOC 
workforce has been reduced by 19 percenr since 2001, 
that its backlog of luircsoived charges of dj,tcriniinarion 
has increased to 47-316 from 3.3,562 i.i.i 2005, and that 
its proposed 2007 budger is $4 million les.s rli.ui 2006,” 

Despite losing !x^s<)u^<:cs. approximately 21 percent of 
the cases brought by the EEOC in 2005 contained al- 
legations of race <iiscrimln«icion. Hiis statistic is evidence 
that the failure of the DOJ cimiugh the ELS to initiate 
race-based litigation is not bsxause ofa reduction of 
discrimination against African Americans, Raclier, it is 
evidence that the DOJ has nude a con.scious decision to 
-allocate its resources to other areas. 

ir is also interesting to note tfiat: while rhe EBIOC is 
losing employees and resources, the ELS became top 
heavy with management, whicii is likely to he part of 
the reason its productivity is way down. Tlie ELS lias a 
staff of approximately 60, of whom .seven are manag- 
ers, 25 are line atrornoj's, \ 2 are paralegals and one is a 
traiiied statistician. The temaiiiuig staff provides admin- 
istrative support.”' (iiifil 2001, rhe Sections management 
ream consisted of a section ciuef and three, occ,isionally 
four, deputy section chiefs, lod.w. rhe-e is one section 
chief and six deputy .section chieis. Tnis nican.s that tlieic 
Is approximately .one supervi.sor tor cverv d;i'<v bipn icvc! 
line attorneys.”' Since supervi.'i.iis rypicailv do not per- 
sonally handle invesrigstiorus and cases, tne iricxplic,iblc 
increase in the ELS mauagtu '^nr ’■e-on i i a rl c 
are fewer attorney's avadahk i te < h^Sc.c is c 
VTT enforcement responsihilicie,,. 

The Bush administration's cnfi.uccnieiit oi Tirk VII 
not only has devalued the need lo ensure ilia! Africa.a 
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c 1 II 1 '1 t' I. 'i fccc-bascd cmploymcnr 

i Ilia 11 ir ji ii 5 jifii taken measures to 

St'' c! c V t ts K j’ ■*rcf' 5 Xn-siieai] citizens are 
entitied to C[ie protecr:ons ofTitie VTI, it is also true that 
\i !t ii ^ iitr oil lasc 1 stu (tal V and currencly been 
the pnnnirv victims or enipiisyment discrimination. For 
'bi it'' n I o! !i )OI Ins ^ \S'-vs committed subscan- 
iiai rcsomcc's to endmy racc-based disciiniiiiation against 
Aincan Americans. AdciiTioria!!)'. African America.i!s have 
greater difticnli),- man iv.nttes in ..ibiaining represenca- 
cion and access to die courts. In compatarivo terms, whicc.s, 
dicroforo, may not need the DOj to ebampusn their cause 
ro the extent rhar African Amcrcans usually do. Trsccni.s 
incongruous for the DOJ disproportionately to devote its 
iiiniced resources ro the Hiiiig of two p.-rtern or practice 
“r<rver.se” disctiininarioii cases while at the same time virtu- 
ally ignoring the plight of African Americaiis. 

Moreover, the Dush adiTiinisrration seeks to have the 
courts endorse a very restrictive view of TitleATi viola- 
tions. In an amicus curiae brief hied in Burlington North- 
ern and Santa Fe Rtiilway Co. v. White, 548 U.8. 1 26 S. Ct. 
2405 (2006), the Solicitor General advocateil for a narrow 
inrerpretation ofTirle VTTis aiui- retaliation provi.sion, 42 
U.S.C. § 2000e-3(a), rliac was rejected by thie Supreme 
Court. A.^ter die plaintiff' filed a compilaiiit alleging that 
she was ri victim of sexual harass.mcriv. Thiiiington North- 
ern rrarisferred the plaintiff frojn the position of fork lift 
operator ro the less desirafde job oflaboax 'Die plaintiff 
'vas later suspended without: pay for insubordination. The 
solicitor general joined with the employer in that case in 
aiguing chat die aiui-ioraliatn'in provision ronfinus action- 
able retaliation only to employer action and harm that 
concerns employment and the workplace. Tne Supreme 
Court held that .such a narrow iiiferprefation is mconsis- 
rent with the htuguage ofTide Vll and inconsistent with 
the primary objscrive of die anti-refaliation provision: to 
provide bro.ui protecricii ro employees who participate in 


Tide VII cnfotccmcnr. In rejecting ihc : 

ioiicircr gcnctal’s 

interpretation, the Oaiirt noted that “ ■-.< 

.In employer can 

effectivelv retaiiaxe again.sr an employee 

by ts.ki;ig actions 

not directly .'elated ro his emplovnienc i 

l';v causing him 

harm outside the workplace’ (origins: ei 

Tio'iasis). Tlie 


admini.stration should be seeking to expand Title ATI’s 


coverage and not the other way around. Bveu a ver)' con- 
servative Supreme Ctnirt disagreed wirii the DOj. 

CONCLUSIONS a RECOMMENDATIONS 

It isvirai that the Department of jascicc become more vig- 
orous and outspoken m the effort to reduce if not eradicate 
employment discriminatior.. Since a.s,suming otficc. the 
Bush administration !us cut back r.idicaliy on its eiiforce- 
nieiit efforts. Ir has not hied Title Vll lawsuits in suhstanrial 
sniinbets and it apfsears to luve abandoned serious Tide Vll 
enforcement on bciniifof Afruan Atiericans. 

The Einployment Lidgfilion Section should get hack to Its 
roots. It should reduce the number of managers and tlicrc- 
by increase die number of attorneys availabie to perform 
suKstantive Title VII work. Tie ELS should file cases at a 
rate coniparidile v/ith historic let'els. Tliis would mean tli.it 
about 1 4 cases per year would be filed, ofwhich 1 0-1 2 
would be .section 706 cases and 2--4 would be section 707 
cases. 'Ihc invesugations conducted and cases filed s.hould 
also rcccgni^ the reality that distrimirjavion persists 
against At'ricaii Americans. 

Beyond its litigacioii pmgram, the DOJ needs to domon- 
stratc leadership hy u.sing die bully pulpit. The Depa.’-t- 
nicnt nccd-s to roach out and talk to con.st'tuciu groups 
and help and cncoutiigc employers to develop better and 
mote job-related selecfitin procedures, wliicb. make job o].!- 
pertunities availabie ro ail qualified applic.Ujfs regardless 
of their race, sex, rel^loii. or national origin. 
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The Voting Section 

By Joseph D. Rich, Mark Posner and Robert Kengie 


INTROE5UCTi©N 

TlTs dt'ti'.::;': it Jr ifiqiic the cnforccnicnt record 
of die C'vii L.'ivision’s Voting Section during the 

Busii admUii-'rrarinn. S:i>te poNjcatioji of Rjghl$ at Risk 
in 2002 . i!)e <Jebarc o'^’er rlre K'deiai goverumejits eu- 
forceniciir of vonng riglirs laws lias grown verj’ conren- 
ritms. In 2(X)5 rheio was -ixrensive newspaper publicity 
inclicating poliiicizarioa of voting rights enforcement Hy 
the Depiii'trncn: of Justice's Civil Rights D'vision and 
the negafive impact that this polivici/arion was having on 
the prctecilon of minority voting rights, particularly for 
African Americans. Ocher articles Itave reported adver- 
sarial acticude.s and efforts to m.irgiiulize the pre-existing 
career Division man;igetnent, accoinpanievJ by fundamen- 
tal changes in the Divisions hiring procedures, hy Bush 
political appointees. 'This article fisaises upon the Voting 
Elections enforcement record. 

BACKGI^OUNO 

ENFORCEMENT RESPONSlBiUTiES 
OF THE VOTING SECTION 

Tlte mission of the Voriiig Section hisroric.}:!)' has cen- 
tered upon enforcement of the Voting Rjglirs Act of 1965 
r'VRA"), the primary federal stattite b.inning racial discrim- 
ination in the election aroces.s. Tlicnt arc several impor- 
UiHt .seetion.s of the VRA that traditionally have been the 
primaty locas ot the Voting Seaion’s cnlorccment pr«)gram. 

First, a critical part ctf the Voting -Section’s work involves 
Section 5 of the VR.A. Section 5 requires th^ jurisdictions 
covered under the special pr,wision.s of Section 4 (nine 
stares m t!ieir entirety and portions ofsev’en other states) 
Ptove to the Deparimenr ot |u.Mice or the District Court 
* 1 il i aTimii..! ot *. 1 'nhi,> !j..t . ny and ail new voting 
01 '—d lie \ i! n 't h. \e the ihc purpose or the effect of 
‘ ■ , ir_ ^ ' ih] ulg Up .“e r gilt to vote on account of race 
or nienibsT'liip in a language irMnorit)' group. Covered ju- 
risdictions nijv not iiuplement iisw' voting procedures un- 
1 ^ a d t ml s i • r<d '■a' prulen-'ance” is obtained. All 
I'Tii ^ I, an s jh m t.d to riic Department ofJu.sticc arc 


reviewed by the Votii^ Section, atiii if the Section finds a 
violation of Section 5. it forwards a reeomiiiendarioii ro 
the Assistant Attoniev Ceneral tor 1. iv;l RigJits rJaat a wiit- 
ren ohjcctior. be issued pronihit'iip ihe lUMsdiciior'. tvoir. 
proceeding with impuincniaiK-n ot ine subvnuu'd change. 
Similarly, if a covcrca |un^dlcti^^^ seeks preeleai'anre oy 
filing a Section 5 declaratory |ucignient action hcrore the 
District G^urt for die District of Columbia., tiie Attorney 
General is the .sole scacutorv' defer-dan: and the litigation 
Is handled hy the Voting Section. Tlie Voting Section 
play's a special and critical lole in enforcing Section 5 
since miiiority voters do not bivc any stariitory role in the 
Section 5 adininisirative or judickd proces.scs, though the 
Votir^ Section actively solicits conimenis from miiiotity 
voteis when conduciing its administrative reviews and 
minoritv'vocei's often are .ahle to intervene in Section 5 
declaratory judgment iawsuiLs. 

Second, rhe Voting Section Is responsible for enforcing 
Section 2 of rhe VRA, /\s amended in 19112. Section 2 sets 
torch a nation. w'ide proltibition on pracdce.s .and procedures 
chat deny individuals an equal ojjportuniry to participate in 
the political pteicess on tire b;isLs of race or inembiersliip in 
a language minority group. Section 2 is enforced through 
litigation brought by the Jastice Department, and also 
frequently is enforced through iawsuit.s filed hy private indi- 
viduals and groups. Tlie most complex and important Sec- 
tion 2 cases liave been file vote dilution cases, and because 
of rhe Voting Section’s tesouvees and expetrise., tltc Justice 
Deparrmeuf lias played a crucial role in die eufinreemenr of 
Section 2. The 1982 amend ii»eiu.s to riic VR.A estabiislied 
a '‘ccsults resc” fer proving mincrity vote dilution under Sec- 
tion 2. Since then, the rnost iinporianr VILA cases brought 
by the Voting .Section have L'cen those ehalienghig >tt-iargc 
elections and rcdisfricring plans dial diJ aic African -.Aineri- 
can, Hi.spanic and .Air.eriain Indian voting strength. 

Third, Section 203 and Section 4(.0(4) of the VRA , wiiicii 
.first were passed in 1975, require jurisdictions to provide 
language assbitance mcluding biliiign i \/ u n iim ,;als 
and oral assistance it the numbei's oflin tf- 1 'n wn profi- 
cient Spanish Heritage, Asian Ametic in < '■ Li Indian 
voting age cithens exceed specified thre^hoKis. 
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Foil irh, Sccriom 6, 7 and 8 uf rhc VRA provide the 
arroiric) [^vuerai v-idi iiie aiirhority to disparcii federal ob- 
servers lo monitor the voting; process in the jurisdictions 
covered under Section 4. 

Tile Votii'g oecnon also enforces several other voting rights 

'Sit iic^'tl) < drcssivrg discrimination issues — the 
iJeio '-inn iV ^Acr of 2002 (ILAVA), rhc National 
\ s cr a u n \cr of 1993 (NVRA or Motor- Vbtet) 
atm the vJintotmea and Overseas Citizen Absentee Voting 
Act (UOCAVA). 

STRUCTURE OFTHE CIVIL RIGHTS DIVISION'S 
VOTiNG SECTION 

Tlie Voting Section is a ccinponenr of the Department of 
justice’s (Fivil Rights Division. ’Ihe Voting .Section reports 
ti.') rlie assistant arrorney general for civil rights, a presiden- 
tial appointee, to whom the attorney genera! ha-s delegated 
the authority to institute and defend voting rights litiga- 
tion on behalf of the United States, and to make adminis- 
trative decisions under Section 3 of the VRA. The imirie- 
diace staffof the issiscanr attorney’ general are primarily 
political appointees, altltough one attorney historically 
has served as a “career” deputy assistant attorney general. 
Ty'pically one deputy awistant atcontey general and one 
or more counsel j:evicw the recommendations of the 
Voting Section on behalf of the assistant attorney gen- 
eral. althougli the ultiinarc decision to bring litigation or 
interpose Section 5 objecrions remains with the assistant 
attorney general. 

Tlic Voting Section's Section 3 work i.s handled hy a staff 
of career attorneys a.nd civil rights a:ia!y^is, who, together 
with rhe S'.jppotr staff, .rre managed by a section cliisfand 
several deputy cliiefs. A ptincipal depiif)' position was 
created in 2005. Career attorney’s also hll .several special 
counsel positions. Tne deputy duels and special counsel 
sup;T\ i.se pai'ocubir ’rtvcstigation-;. litigarior. and other 
mar.i.ers. Hie Vron-; Section alsri has carried a staff of 
V i! sx. < I VI. p 'K H > r.i ^ whu h recently has included a 

ooi rh c I I'T'Os o ‘■(It ie deputy chief ha.s 'been de.s- 
U..J xisupenisc . i.iucta! Section 5 admini.stratiye 
cM ,.r t I h gii as ■>! January 2007 that position 
had been uniillcd lor a number oi months. The Sections 
if I m. i< 'll igl Its . ii,Jvsts is dedicated to rcvicvi'ing 


Section 5 administrative submisi oil'', h,. Su ' sit i 
ncys also review the more com ■'kv idmiuo tui\>. 'ul o 
sions as req'uired. Tr has been a * 'Ji ^ t irur-’ii 

assign several career attorneys Co St .e sb_lci‘'ie lC it 
reviewers” to as.si.se the Section h deputv in stipe i vising toe 
review of Section 5 admini.sti «nt suh 1 ssni s h\ m 
and analysts. Approximately 40 pcrceni ol ihc Seciions srari 
has been allocated lo Scciioa “o rcKV'onsibililics. 

SUMHARY OF VOTING SECTION 
ENFORCEMENT 

SECTION 5 

Background Infarmation 

Section 5 applies mo.srly, hut not exclusive!)', to scares lo- 
cated in the South and Soutirwest. As e.tj.acted In 1 965 and 
amended in 1970. jurisdictions were covered based upon 
ihcir use of literacy tests and ocher diseriniinatory devices 
that were known to luive been, used to b-ar .African Ainerl- 
car. citi7.eii.s |•^oal registering and voting. In 1975, Section 5 
awerage wa.s extended to jurisdictions chat administered 
their cdecciotis only in the Engli.sli language in a manner 
that inhibited particip.ation hy language minority cicizen.s. 
Currently, the aivered ai'€.« include .Aabama, Atiz(.)na, 
Ceoq^La, Lyuisi.an.a. iN4ississippi, thi:ee of New York City’s 
five boroughs, forty of North Carolina’s o.oe hundred coun- 
ties, Soir'li C.atoiina, ’rex.is. and all of Virginia except for 
a few coLimics and independent cities that recently have 
been released from covera^’e, as permitted by Section 4 of 
the VRA. In 'addition. Section 5 cover*! a small nurnher 
of co'unfics in Califx'ni.'i, Florida and South Dakota, and 
townships in Micliigan and New Hampshire.' 

The Secrloii 5 preciearance reqtilrement ap['jli.e$ to any and 
ail types ofvoring changes that the covered iurisdicrions 
enact or seek to initiate. Trib includes cliangci that have 
the potential to dilute the opporturiii y of uiiiie^riry citizens 
to cast an effective vote, siidi as ledistiic'chigs, changes in 
rhc method ot eleciiug officials lincludmg enanpes to at- 
laj^e eieccion.s, majoriry-vote teqeii in i r , inj pr i n 
limiting or prohibiting the use o! .singie-sho: voting), ano 
annexations and other changes II u sduti is ! ' n ai 
ies. It also includes changes regarding tne administration 
of elections, including changes in v ten g r rn n p 
dures, polling place ptoceriuic tail in., id jhsc f*e 
voting procedures, polling pi and t t\\ 
dons, the procedures ff't 'prov l’'t,ek..ii n ii r j in’i xi u 



99 


THP EROSION OF RIGHTS 


langiias^us o;!icr iliaii English, imd candidate qualifications 
and qnalificaiion procccinrcsT 

s a cr pid nee t sdictions ainiast always choose 
I u { ) ( ai n e it bte to preclearance hecanse tr is 
\u ^ tu t r I li auc , and simpler than initiating 
IV 1 t! Ji 1 C! C 111 ibr 'he Distria of Columbia. 
11 III )c ) irincrxt.s records reficct that, since 1965, 

II 5j ivi 1 1 c mI irx red over 440,000 vot- 

ing criaiiges to viie jiisrice Dejianmeni but ha^'e filed only 
nyrv-cigh: prccloaraucc lawsu-rs involving perhaps scv'cral 
nuudrccl voting dungo'. 

Section S Ncndiscrimination Standards 

As noted. Section 5 prohibits covered juvisdicrioas from 
ennering or seeking to adniiaisfer voting changes that 
have a discriininaroiy (nirpose or a discriminatory effect. 
The specific ineatiing of these two aondisciimmariou 
standards has been the subject of recent controversies 
and is discussed below. 

First, the Section 5 efiect standard prohibits covered 
jtirisdictions from impiementing any voting change 
that “would lead to a lecrogression in tlie position of 
racial minoriries with respect to their effective exercise 
of the electoral franchise."’ Pursuant to this standard, 
an ■'effects’' analysis is couducred by comparing niinoritj- 
voters’ relative electoral opportunities under the new and 
the pre-e.x.is;:ing provisions. A change has a disciimina- 
tory efl'eet If it vvotild worsen minority cicctora! oppor- 
tunity, Init docs not have that effect if it eithcrwould 
improve minority opportunity or leave tiiat opp'ortunity 
uncliangcd. A noii-i'ccrogrcs«ive voting change docs not 
violate the Section 5 effect standard even ifit fails to 
allow miiiorir)' voters an equal and noiidiscrimiiiarory 
opportuiiit}' to participate in the political process.’ 

riistoncaliv. both tlic courts an.d the justice Department 
have aoplu'O ihe retrogre^sK'n .sraridard to rho.sc c'nangcs 
that Dotentmllv mii’bt ouulc rriitiority .strength by focus- 
in-' on tne clTeet ol the cTianpes on the ability of minor- 
ity v<'tcrs to I'lcci cand (dates ol tricir choice. However, 
m cOUo me ouoren'.e Courc substautiaily reinrerpreted 
ti pr dvd in Cs Li I c eis'a ^ve-to-four decision 

I jr j (It ^ > I f C^Litheid that while the 
I c n !i t »s ' w lu J u I I me, in ‘part, to include 
c s ie 1 1 n 1 lup ctet i viaugc on the ability of 
rri p I i tvi' 't vvt V 11 d d tics ot their choice, it also 


must include consideration ol tli> h,. h n 

on the opporruniiy of mini i iv m. r,. s r ’ inl iv v t r 
not decide) elections, and rbi in pa i f c ii. i i c i 
the ability of rep.'‘esentatives ,.1 ostn h nno i \ ' rs 

to exert leadership, influence ijpsseion t'l ' i f-' 
inro me legislative body to whicii cnev were eieeted . 

This revision ofthc rerrogre vr n vt ik tui uivcd ih in 
rial concern that it would allot d -.ci ui i c i ch,t _,cs 
rc be precleared and, furihermote. thai ii dia not Pro- 
vide a workable 'basis on which lo analyze the etiect ot 
submitted voting changes. As a result, m 2001*' Congress 
amended Section 5 {as part or a .Section 5 roautbonza- 
tion, discus,scd below) to return the retrogression stan- 
dard to the previous “ability to clea" focus. 

Hie Section 5 }>uri.>ose sMiidard historically has been 
implemented by the courts and rlie Justice DeiXirtment to 
compiemeat die effect scand.nd by broadly inrerinering it 
as prohibiting the inipilernentucion of voting changes that 
have a.ny discriminatory incenf. regardless of whether the 
mrended furiti h tcttogivssion or vote dilution. In 2000, 
however, in another controvetsial 5—4 decision, the Su- 
preme Court in Retw V. Bossier Parish School 6t/«rafheld that 
discriminatory purpose under S(?ctioi\ 5 only could have a 
much more limited meaning; tienceforch, only an inrenr to 
exuLse retrogression would violate Section 5 and other dis- 
criminatory putpoacs no longer would be prohibited.'' This 
effectively read the purpose' standard out of Section. 5 since, 
as tdntcrprercd, the standard now added little or nothing to 
the prohibition on leitpgixxsi ve voting clianges c(.intained 
in the Section 5 effect standard.’ Tlie Court’s holding in 
Boater Parish School Board also effectively reversed several 
prior decisions of the Osurt tli;it held chat the Section 5 
purpose .standard ;;^rpiies to any and all discriminatory 
purposes, and was net iiinifesi 03 reriogres-sive purpose.® In 
response. Congress amended Seecior. 5 in 2006 to I'eturn 
die purpose standard to its former nieaijing, so ihat it now 
ag.aiii proliibirs the impiementarion of vorlng chsnge.s rirat 
have any discriminaloiy poipo'ic. 

Prierto 1997, the justice Department aso revicvvvo 
voting changes to determine whitlicr tliev complied 
with other provisions or rhe VRjA, inclu.ung SeerRm. i 
and Sections 4(f)(4) and 203. However, m cnac year the 
Supreme Court held, this time by H 7 c rh r i 

reviews are nor permitted bv -Seccic n Tli i ipi 
ration of Section 5 w'a* not :ilrc;.cd oy v..ongi'ct.s ui i he 
2006 IcgisJatioii. 
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ENFORCEMENT OF SECTION 5 BY 
THE BUSH ADMiNiSTRATION 

’’w > I , ur -virh 'eg-jrd to the Bush adminis- 

rti 'ui' adxji. 1 m- tiiNicemeiir of Section 5. First, ir 
lixsi ui' i<t.d ■> '-IV “ev; St., tioii 5 objections. As discussed 
^ kv 'I s iD^viis t'j tiiL rcsiili of forcc.s outside the con- 
of the Tusticc Uepam-nenr, and, with the notable excep- 
tions cliscu.s,-.ed heiovv. docs not appc.ir to he a consequence 
or the manner in which the Bush administration has cxcr- 
tjseci irs discteriouan' eiitorceiiienr atirlsoriry. Second, the 
3'jsh iidauinsttarioii's stewardsiiip cif the Section 5 preciear- 
ance procew ni ceruiii high proSie submissions has i'teen 
highly policiciTcJ and. as a tesulc, die Justice Department 
made iiiappropiiatc dccision.s and damaged irs credibility. 

Th@ Low Number of Section 5 Objoctfons 

Ftom 2001 through 2005, rhe.losticc Depar.-taenr in- 
terposed ohjecrions to a total of only 48 voting changes 
conrained in 40 separate submis,sions made by Section 5 
jurisdictions. Tlie extent to which this represents an 
liistorically low number of objections is made clear when 
one compares the mimber of objections interposeid during 
this tive-yeai period to previous five-year periods daring 
from 1081 though lOOF. As indicated by the iVJlo'ving 
table, the number of objections remained high until the 
rnid-l 000s, when there was a sharp drop-«.>(Tin objections 
that hiis continued ro the present day.^'^ 


It does no: appear rriat ihe low nrimbcr of Section 5 objec- 
tions elimm; the btish adrninisfraiior.i generally is the result of 
any fadu'-e on the part of die justice EX'partmenr to vigor- 
ously enforce cite precieatance requirement. As noted, the 
itLimher ot’ obiecnons nocice.ihlv began to decrease during the 
Clinton adniinistr.inon, ’.vhen the Justice Depa’'fnientw'as 
s,.ellll^Iw tnloKt 'ivtf n t its hi'i extent. 'iiie conclusion 
'jullie usii V ni m<.ri '•eiioiccmenrapproachgener- 
11 is 1 r I vp I s ^ t toitie!'"/ )o ection nimibeis also is 
m p c f 1 V eeptue <-cv if two of the .luthors ofihis 
It- V p II T’li ti. It! o upitd leadership posts in the 
Voting Section of the DcpaiTmcnt's Civil Rights Divisio.n. 


The lower number of oh|cc!.ions during ihc Dirsn admniis- 
rration also is not aitr ha ihi c > a H i n ih il 
number or prcclcarancc sutirnis-sions: to i.ht lusiicc DiDarr- 
meat. From 2001 re _0O > to ' ii >d c i n i nr 
red over 81,000 vormg clianges to me Deparrmeiit in a 
total cf almost 25,000 subuiissions. Tliese numbers .ire 
comparable ro the submission nunibeis for the previous 
nvc-year periods included In the preceding data table. 

instead, the lower nimibcr of ohicci tons appears ro lc the 
result of other facroD. fh'st.ihe .Supreme Clouri's 2i.)00 deci- 
sion in Bmsier Parish Bcktol Board appears :o luve ex.icted 
aheatytoll on the Justice Dcparrmenc'.s ah'htv' ro incerpc-se 
objecrion-s. Prior to thar holding, an increasing percentage 
cf the Department’s objection.s were to nonrernigressive 
votii^ changes and were based on the .Section 5 puipioss 
sranristd. IDuriiig rhe iOSOs, a littk over a fourth of the 
obiecrions fell in tint citegory and- in the 19y<.)s, a little 
over a halt did so. The Department panicularl)' relied on 
thepurpase standard in interposing objections to redi.srricr- 
ing plans: about a third of the Dopaitment's objection.s 
to p<).st-1980 redistricting plans were to nonretrogrcsslvc 
pdans and wciv based on discriminatory purpiosc; and in the 
l‘)90s over .fout-fiftlis of rhe reilhrrlcring olijecricms fell in 
rhar category.*' in addition, fioai rhe mid-iy80.s to rhe mid- 
1990s, die Deparemenr Interposed a Jigiilficanr number 
of objecdoas based on discriniinatory fuirpose to ciianges 
from at-large election mcdiods to mixed systems of districts 
and at-laige scar.s.^'^ Tlie number 
of objections to redLstricrings 
and mixed election systems 
initially fell in clie iriid-1990s, 
when the post- 1990 Cen.sus 
redi-scriccing cycle ran irs course 
and the number of'iiirisdiccicns 
chaagiiis; Ironi at-large clccidons 
also substanrifiiiy slowed. fkHvevei. tollcHS'ing rhe 2000 
Census, it is !iis.ciy that a larger iiurar'cr of ehiecnoas again 
would hxave been iiirerposed t ii i i i ^.r sst c i i "Ui >n 
ally discriminiUory rcdlstricring plans but for the iiiprcmc 
Court's dcci.sion in Bossier Poj-uri ociwoi Board, given tnc 
history ofScction 5 rcdistricring cbjcctions fetlowir.g the 
preyiou.s two ccnsu.se.s. 

Second, it appears rliar rhe reduction in the niiLiiber 
of objections beginning in the tnkl- L990s also may be 
attributed ro rhe success the VRA has enjoyed in requir- 
ing or encouraging local governments in the covered 
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K ’I ! > . l' li 1 On. '• it 1.11 election systems in favor 
'1 in^l iivi' c ciS'ii-'’ systems, or mixed district/ 
rr^ e iv >■ nis rha' 'c ter reSecr minorityv’oting 
Ml dll o I Jl” e three types of voting changes 

that have accounted for the great majority of the Justice 
Oep.t!cmencs Isection S ooiecrions are anneyations, elec- 
ticiji mcthoci crxaugci. and redistriefings. Annexation 
obiccticns tytncailv have bc'cn basc'd on the rettogtessive 
tilect of annexing white population in the context of an 
at- large rneihoa of election and racially polarized vot- 
ig is_!sCa!’n p (• ci. or the Departments election 
methoo objcccion.s sur.ihirly have heen based on retro- 
gression and the use of at -large elections in the context 
of polarized voting (t.c., objections to the adoption of 
at- huge elections, and the adoption of jwvislous sucli 
as maioritj'-vore requiremeius and immbered p-osts that 
may limit minority electoral opporriioity when added 
to a pre-existing ar-lavge system). During rlie 1980s 
and into the 1 990.Sj a large number of counties, cities 
and school districts in the covered areas changed from 
at large to district or mixed election systems as a con- 
sequence of Congress’ adoption of the Section 2 results 
standard in 1982, and also as a result of Section 5 
objections to annexations and ocher ciumges.'^ Tliis may 
have increased the possibility of the covered jurisdic- 
tions enacting discriminatory redistricting plans, but it 
has substantially reduced the minibcr of discriinmarory 
annexations and election method changes that recently 
have been adopted. 

Tlicrc arc other, somowbac more .spccuiarive explana- 
tions that could bo o.^cred for the reduction in the 
luitnbcr of Section 5 objections over the past ten years. 
First is rlu' increased deterrent effccf of Section 5.'* In 
oviiet words, it m.ty be rlt.u the covered iurisdictloas 
ate doing a better job .at avoiding disetimluacorv' voting 
changes because they .ire paying more attention to Sec- 
tion 5 during the process of adopting voting clianges. 
Socond. .some might argue that iurisdiction.s arc doing 
a better '<;b becaii.se ol a sea change in attitndc.s toward 
rrnnontv parricipation in the political proccs.s a.s minor- 
irv registravion ha-s cramaiically increased in covered 
1 1 ■’ >. oils I! ' d ti d .c'ore 1 to the above expiana- 
cion.s. tliere !i.is been an niciease in the number niinor- 
:rv elected officials (larfeiv due to the election method 
» ')i|'^s ,cd ! ve e 111 '■u.-h lepresentation ha.s 
increased the abiiitv of rite irtiionty commiinity to suc- 
- t’d! sc i set mini ory voting changes. 


The Poiitifsization af Section S 

Hi.sroricaliV, the Justice Department nas adhered to .a .scronL' 
institutional norm against efforts to iniecc p.irctsan pouri- 
cal considerations into its Section S deci.sion-iriacir.g. 

This has been a s^iihcant acccmplrsliinenl given that its 
pteclearance decision can direcflv arlect who gels elected 
to oScs, partiailariy its decisions regarding redismeungs. 
election method changes, .and .innexations. Toe political 
aopointccs in the Bush admimstrarion, however, have failed 
to maintain this high standard of conduct. In a. senes ,of p-c- 
clearancc dctcrminalions .regarding votinp changes of great 
importance to minority votcisi. the Instice Department has 
corrupted the Section 5 p.roce$s by .ulowi,i.ig parrisa.ii [Hslirics 
into the Secrioa 5 decisioii-iiutkii:g c-dculu-s, 

The inSueoce of politics first bec.ime apparent onl)' a few 
months after the Bush <tdnuiii.stralion’s political leadership 
of the Civil Rigiits Division was put ivi place in the sum- 
mer of 2001, In December 2001. the Justice DepaLtmenv 
was askeel by the State of Mtssissippi to review Irs plan lor 
rediawing irs congre.«ionai districts in liglu of die 2000 
Cemsus. In ainducting this review, tiie DepartmeiU pro- 
ceeded to u.se the Smion 5 pniceas to enable the Republi- 
can T^.rtyofMi.ssi.s,sippi to suhstiai.ee its plan for tlie .state’s 
plan. 'The Deputfiiicnt took cliLs action not because of an)' 
discritninarion concerns associated with the siate’!i pla.ri, 
bur rariier simply because ch.e Republican pla.r:i. would bet- 
ter enable President Bush's party tc* elect congresspe.rsor.i.s 
from this .state. 

The somewhat compiicaced chain of events t!i.ir set the 
stage for die Ju.sficc Department's Socrioa 5 docision-mak- 
on the iMis.sIs$i|ipi plan Is as follow.?, Under stare law, 
the Mississippi legislature w-ts responsible for enacting a 
new congressional redistricring pi.ui. but failed to do so, 

A hitssissippi state amrt tlten ordered a pla.n into effect 
a plan that wa.s ftvored by tin: .-itatc Dv inocraric Party. 
Because the -state court is cn .atm (d the state govemnicnt, 
the new plan had to receis-c Section 5 preclcarance tii bo 
implemented, and accordingly the State oi IMississippi 
submitted thi.s plan to the Justice Deparrnier.c f-or review. 
However, the Republican Party brought it.s own lawsuit 
in .Federal di.scrict court, and the fede.’a: court eiuered into 
the ffavhv stating that it wotsid order into effect it.s plan, 
drawn by the state Republican Pam. il me stare conr; plan 
was not prccicatcd 'oy the D< j tr ineiil ' | i-.ii e *■ v feh 
aty 27, 2002. This at first did IK sin o ui ' i' v 
since the Smtes December 2{J0 sufiiy if 1 ji tn. 
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O ii(m>.nr ^ ■ 1 i. Dt-i n err ample cime to review 

rl-L I [Ir rin, t l lu rv 2 Z002 deadline (Sec- 

rioii ■) G;rancs rhe Deeartmeni 60 calendar da^'s in which 
r > ij I.C id nil cr ti iv.v cw^ and that 60-day period 
was due to expire before Feoi uar/ 27). Indeed, Voting Sec- 
tion star: attoi rtevs quickiv reviewed rhe state court plan 
n I \h. 1 ir i( w dc'roQstirf'td rhal the plan did not 

adversd)' aticct rrunoruv voters, they rcctunmcndcd that 
rhe Department grant precieiiranee. 

Noncdick'ss, political appointees in the As,«i.stant Attorney 
General's office rcloctcd rhe preciearance rccomn’cndation, 
notwithstanding the fact that they failed to identily any 
discrimination concerns w’'’th regard to the pfan suhniittcd 
by tlie State. Instead, rite)’ ordereil riiat the Depattnieur 
exercise its aurhoiiry to extend rhe review period beyond 
rhe Febtuaiy 27 deadline by .iskiiig rhe Sr.ire on Februan’ 
14, 2002, ro provide a stibsrantiai anu'nint ofad.dirional 
wi'iLten infonriation with regard to the fact that it wa-s a 
state court, rather than the state legislature, that had ad- 
opted vhe new plan. Tliis change in the enacting authority 
was lechnieall)' a voting change (because the state court 
previously had not been thouglu to have die authorit}'’ to 
order a state congressional plan into effect) and this voting 
change technical ly needed to he precieared by the Depart- 
ment in order for rlie Departnieiu to preclear rhe state’s 
new' cong.re5,sioiial pl.in. However, there W3.v no reason 
to believe that ir was discriininarory (or a state conn fo 
have rlie authority to order a new plan inro eliect if and 
when rhe state legislature faii.s to carry out its teclLstricting 
responsibility. As a result of tiii.s ‘"more inl’ormarion” lerccr, 
rhe Februa'y 27 deadline passed without a final prcciear- 
ance decision by the Ju.stico Department on the stare plan, 
and rite federal court ordered its plan inc.o effect. 

The Je.sfice Departnienf s .rci]!iesf for addifional informa- 
fion svas highly irr<;guUi first bec.i;ise. as noted, rlie De- 
paitnieiic was seeking infc>rni.afion char almost certainly 
was not gc'ing ro affect the its ukiniatc prcclcarancc 

ai informalion was irrespuiar hecansc ir was made by the 
Civil lenjhts Division political .staff over the nnanimou.s 
recom (nend.irioi; ot rhe Divisions career sraff ro preclear 
r! c 'u . pi II as licil as t'-’e change in the author- 

itT or :i)c .state court. It is extieniely unusual and pe.i"- 
naps unprecedenteo tor tiie Divisions oolitical staff to 
override a unaniniov.s srati rceoinnicndatlon to prcclcar 
a iubmitred change. 


In 2003, partisan political concerns attain piavcu an 
important role in the Justice f>t.{ ’ rn eiii s j . v u i 
of the controversial niid-deCcJe Cl :;ress i < !( n r 
ing plan enacted bv the Scat., o'" Te s ~li a< i !,i lih 
parrisan plan that had been adouced hv the state iepis- 
iature at the ui^ng of then Republcan House Maionrv 
LeadetTom DcLay. It was drawn in u,003 aficr an initial 
pcst-2000 plan had been implemented bi a teaerai dislnct 
court in 2i)01 (following rhe icxis hf, lin tvGJii..t' 
adopt a new plan). fUe 200 "1 pi iii w ts des t.i eci 1 i 
increase the voting strength of the Republican Party in 
Texas (and it eventually resuiced ir. die uain or hve con- 
gressional districts for Republicans). However, 'n order ro 
accomplish this end. rhe plan raigetcd several ai'ea.s ofmi- 
nority voting strength, wliicli hsd rlie eff'ecr of both liniir- 
i:^ the opportunit}' of minotiry voters to elect esndidares 
of rjieir choice ro Gotigress «ii<l rlieir opporninit)' ro exert 
a substantia! influence in congressional elections.^” As a 
rc.suit, the career suifl" ot the Voting Section concluded in 
a detailed, lengthy riicinomndum that the plan viedaued 
Section 5 because it resulted in a rctiogrcssion of minor- 
ity electoral opportunity.'^ Nonetheless, tine Department’s 
political appoinrees precleared the plan.” 

In 2003, the Justice Department precleared a Georgia 
law requiring voters to present governnieiu-issued picture 
identification in order ro vote at the polls on election day. 
The enactment represented one of the leading t.txanipks of 
k-gislation advocated by a number of Ikpublicans across 
the country ro deal wit h alleged problems of fraudulent 
voting at rlie polls hue which would erect harriers to 
voting that particularly W'ouid harm minority voters. Tie 
Voting Section staff nropared a detailed memorandum 
recommending an ohjoetiori. Included in the memo was 
reference fo an expUciiiv racial sraremenr by a state legis- 
lator "who was the sponsor of the legislation. Tie legislator 
said, “if there are fewer bl.ick voters (lecause of tliis bill, 
it "Will only be because there is less oppettumry for ir.md 
and added that “when black vs'Cers in her bl k o e is 
arc not paid to vote, they do not go to the pobs. •' Yet, 
ihc very next day the Dcparimem prcclcari J th ^ e 
even t’hough it received additional information rroni tbs' 
Srare on that same dav that was nor fuilv atialyzcvl. Cnu- 
rrary to the norma! procedure within c!ie 'Department, 
the staff memorandum recommending an objecC'On wa.s 
not forwarded to the Axsiscant Arrorney General for Civil 
Rights rot considciation prior to him rn.ikixjg r.hc h.'iai 
prcclcarancc decision."' 
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His 1 1 ’ a!!> ( k- III tKc. D.parrmcnr has avoided partisan 
I'pi 1 ' II r 'Ole paricaruicc rcqiurciuciit in ia^c pan 
1 < ..air t r ic- ’v-i --^^al)!lshcLi, hottom-up, process ap- 
piled re oecrion '> cecisioii'iiiaking. Under tins proce.ss, 
chv ill I pii r la! of the Civil Rights Division 

IS soleiv responsible tor invesrigating and making recom- 
TK Hri 4S 1 a I S..C r 11 5 submissions, and the staffs 
1 ! l)sis fmi. ..a,'i pie^'earancc dctcnninatioii in terms 
o:r rhe law of Secricr. ? and the facts pertinent to the spe- 
cil'jc siibrnivtecl cnntige. .Tiis ha.s had ihe effect of sresting 
the political staff to make appropriate Section 5 deci- 
sions hasoti upon the law and the fact.s.. and nor based 
upon partisan interests. 

The rejection of the sr.itf reconimencUtions in each of 
the high proHle and sensitive matters discussed above is 
an historicai anomaly. In both Democratic and Repub- 
lican adininisrrarions the poJiricai staff almost alw.aj's 
has agreed with staff recommendations to interpose 
an objection and, as noted, it i.s exiretncly iinu.'aaai for 
the political staff to reject a reconinieiidation that a 
subinhted change be picclearcd. In the lew instance’s 
when staff reconiinendaiions to deny pieciearance 
have been rejeeced by political appointees during past 
admini.scracions, memoranda or written explanations 
of tlie reasons for such rejections were prepared by 
political dcc:ision"ma.k.ers for career staff’ ro provide ihc 
legal larionalc for the decision and to iriakc a complete 
record of the decision-making process to guide ftunre 
Section 5 decisions. This long.sTanding deliberative 
procc.ss also 'niis played an important role in ensuring 
titat inappropriate political factors do Ov/t influence Sec- 
tion fi deeisiorv-nialcing. However, in each of the above 
instances in tvliicii staff recommendations were rejected, 
political staff did nor prep-aie .any such explanation 
for fheir rejecrion of the staff recommendatioiis. This 
nor only deviated from longstanding practice bur also 
reflected riie chasm rha: had grown between career and 
political ^taff in the Bush administration. 

Compounding this break from wdl-csrablisbcd process 
was tnc Ocoai'i.incnl s i cvpon.st to staff memoranda 
V, ill .V, I ''iuri I sjgftio A' reported in The Washing- 
'c '‘i r II hkes-H er 2'K)‘' Vot ng Section leadenship 
! I" L 1 1 s. tv r., it i\.i.,uir>i u rhat staff members who 
vi^.v ' ii 1 ■< T lit, cliI m)s.v ons limit their written 
ii 1 'I it ilic tt Is se ’■iiii'ding he mactci and pro- 
nk r.. h>- V iKe ■iiu to u ii akmg recommendations 


as to whether or nor liie Dv. rn it ) m -.t 1 1 

objection to the voting ffr i Hi is i kt-ii J m 

in the Voting Sections S itioi > i ntt ft 
undermining the bi tm 'ooec loi n i i pr ^ 's 
developed o’/er the past thirtv years. This is e.specianv 
di.sturhiiig in light of tne series or decisions Jisciisseo 
above because prohibiting siatl ivcommcvidntionj on 
submissions increases trie abuirv or poiuiral appointees 
to make politicaily-motivaled predearance dccisior;;, 
without appearing to repudi.are career srad ditecriy. fne 
abandonment of the process docs ssinous damage to a 
principled administration of the law. 

Tn sum, rhe Bush admini-sttation ha.s ahirsed the author- 
itj' entrusted in rhe |u.srico Defiamnent to fairly and 
vigorously enforce Section 5 of rlie VR.A. and thereby 
protect rhe voting tigliis of our nation’s minoriry? citizens, 
by allowing partisan political concerns to influen>:e its 
decision-making. T'li.s has damaged the Section 5 process, 
undcnr.ined the credibility of the Ju.stice Department and 
the Civil Rights Division, and resul ted in discrlininatory 
voting changes being precleared. 

$«ction 5 D«ciardtory Judgment Actions 

During the Bush adiuini.scration, Section 5 jurisdictions 
tuve filed live declaratory judgment actions in the District 
Court for rhe District of Columbia seeking preclearance 
of particular voting cltaiigcs. All but one of these lavv-- 
suits was dismissed when the changes were addressed by 
the Justice Depaitmcut in adniinLscradvc reviews. The 
one lawsuit that w'as iirigiucd.. in part, wus the Ceorgin 
V. Ashcroft c:^\^ discussed above. TIh’ Stare sought judicial 
prcclcarancc of its P.001 congrcnsional, state 'nouse of 
representatives, and state seniice rcdiscriccing plans, 7110 
justice Department agreetl that rhe congiessicnal and state 
hou.se plans were entitled to i)teciearance, and opposed 
preclearance of tiie state senate jdan only v/irli legaid 
ro the manner in wtilcii three senate districts lia.l been 
redrawn. The district court aj-rced with the Justice Depatr- 
ment chat the .state .senate pla.n. ,%h(>ald no: he precicaivd ® 
but, for the rca.son.s noted tffove. rhe .Stiptemc Court 
vacated the district courts dechslon. On remand, the suit 
was dismissed after rhe Stare’s interim senate plan (vvitieh 
had a poptilation deviation neanv identical ro rlie 2001 
plan at i.s.sue in the D.C. case) was found unconstirutional 
in a . separate case by a federal court in (jcorgla based upon 
a one -person, onc-votc vioiautni, and thus rhe D.C. Court 
did not address the legality of die 2001 plan on tcinaria. 
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REAUTHOPJZATiON OP SECTION 5 !N 2006 

The Substance of the 
Eleauthonzatson LegisSation 

lis jLilv 20f.)6, Congress e.aacretl iiasi Presiiienr Busli s^ned 
ii'.vo loAv rlic Fannie Lou Hnnior. Rose Rjrks. and 0>rtn:a 
ScoLi King Voting Riji x ru' i ni aiid Amciidmcnts 
Act oi 2006: rsa'jvhorn'ing icction 5 fe>r an additional twenty- 
tout veats, rini'ii 2031. Tlic Drcvjoiii rcainhofizafioii ofScc- 
cio!', f), in 19-'(2, had ex-ended the starate unrii 2(X)7.’' As is 
discussed in rurrher detail heiosv, the legiskiion also extended 
die language niinoriry requirements of Sections 4{f) and 203 
until 2031 and 2032, respectively, and extended to 2031 the 
aiithoric)' of the AttcHney General k> scn<i federal o'oscrvcrs 
to monitor decriorii in trtc Section 5 jnrisdiaions.'* 

Ihe 2006 legislation mack two important changes to the 
Section 3 nondiscrimination standards, as discussed above, 
wbiic retaining the statute’s iTcisting geographic and subject- 
matter coverage limitations and the existing prcdearancc 
proeedui'os. Tlic legislation overrides rhe Supreme Courts 
.te-iitrerprer;jrii.in of die Secrioit 5 purpose standaixi, in the 
2000 I^tfno V. Ihrish case, iiy S{>ecifying that “ Itjlw 
term ‘purpose’ . . . shall include any discriminator)- piirposeT 
Acco.tdi.ngl)’', the test for ciiscrinxinaroiy piii)>ose under .Sec- 
tion 5 is again the same as the consvivutionai tr*t underr the 
Fourteenth and Fifteenth Ainciidmenis, and is no longer 
restricted to the uiu;.stion ol w-hether covered jurisdiciion.s 
were motivated by a purpose to rctrogrcs.s minority voting 
strength. The legi.slation also generally overrides the Supreme 
Court’s recent re-interpretation of the Seaion 5 effect stan- 
dard, in Cn’orgJa v. Ashcrofi, by.spevtily-ingrhat rheque.stion of 
retrogressive effect is to he anaWwJ by tbcasing on “the abil- 
ity of [niinonry I citizens to elect their prclerrcd candidates 
of choice.” Accordingly, it appeals ihat a voting change that 
reriogres.seN ihe oppotiiinttv of ininoriry voters to deer their 
preferred candacates no longer can be jti-stificd by arguing 
chat the cluiige increased tire nunihei- of niinoriry “influence" 
districts and/or by arguing tiiat the change increased the 
power ol legislators aligned ivich minorir/ legislators.” 

Ai wa.s .also noted aPove- 'iie reauthorization legislation 
does not override the Supreme Court’s ruling in die 
iy‘/7 Sosi'u’r Parish case that piecleat.aiice denials may 
not be based solely on violations of other pioshsions 
of liic VRA. sue li as Section 2 or Section 203- Such an 
amendment was not proposed in t.-<>ngrcs.s and wa.s not 
sought l.y civil lights group,s. 


The Legislative Process 

TnitialijJi the rc-authorizacion legislatn 1 c h id bipar- 
tisan sup-port. After extensive ovetsiAi i_,s V re 

held in the fall cf 2003 by a subcommittee of die House 
Judiciary Committee, the bill to reauuioiiie oeeiion 5 
(and reauthorize Sectioms 4(0 .uid 203. and rhe Atrcrnc-e 
Gcncrai's cicctioii-oKserver authorty) W'as iniTociuccd 'U 
the Hf>'a.sc on May 2, 2006 bv ilic Repuhucan l_nainiian 
or the Ho'osc Judiciary Commirr.ee. hiiiicx .Sensenbrenner. 
The bill gained 152 co-sponsor.-:, induomg. jrK)s: signifi- 
cantly. the Speaker of the House, l>eii:ii.s hastert. the 
Minorit)'' Leader, Nancy Pelosi. and the ran.lcmg minority 
member of the }udici.uy Committee, John Conyers. Tlie 
next day, an identied bill tva„s introduced in rlie Senate by 
the Republican Cftair of ihc Senate judiciary Committee, 
Arlcn Specter, and gained 37 co-sponsors, including the 
Majority i.eadet. Bill Frist, tiie iNdinority Leader, f-la.rry 
R.cid, and the ranking minority meinber of the Senate 
Judiciary Committee, Patrick Leahy. Tlie legislation ap- 
peared to be on its wity to almost certain enactment when, 
a fliw w'cck.s thereafter, it was ovorwliclmingly approved by 
the House Judiciary Committee by a vote of 33 to one. 

The legislative process, however, then became more 
complicated and rhe end result more uncert.un. In late 
Jutie. five Hivuse leadership sought to call the bill up for 
ainsideiuriori on the House (loor but a large group o( Re- 
publican repre'sentatives tevolteci, expics-sing c'pposiiiori to 
retention of the existing geographic coverage provisions of 
Section 5 and oppersition to continuation of the bilingual 
balloting requirements of Sccrions 4(f)(4) and 203. As a 
result, rhe leadership reversed couise and refused to bring 
rhe bill to rhe floor. This action rafted a .substantial ques- 
tion a.s CO whether the kadeiship in the Hou.se or Senate 
would give either body the oppoi'ainjty to vote or. ttiis 
legislation in 2006. 

The legislative tide cumed again, flow. vet, after si;vcr,’.i weeks 
of dlsciLssion, n<^otiacion, and 'obbvnng by outside groups, 
and the bill was final iyhroughr ro me FIouso floor in mid- 
July. Tlie House then dcfeat«i toui aiiiendnients that -vould 
have altered and undermined the legislation, inciucing 
amendmenfs that sought ro Mil i mr d ) r iin. i lit geo- 
graphic coverage of Section 3 and an .arnendmeiii that wouhi 
havedeleied the extension sif tne buingu,.! bailout;^ lequite- 
ments. Thelarret propasaire-"e vt-d ( “ n i f i p i b n_ 
deft-ared byavotc of 183 to 23S T1 i. ^ i,., ji p sidi',. 
Iqrislation on July 1 3, 2006, bv n voio ot 0911 u; 3.a. 
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.•Uiri ( iiixudL’ -H i cKattcT. fhc upponvQCs of the bill 
111 the Senate dcciclcc; k> forego any clioit ro defeat or 
M- II hi.1 u!’ 1 nr" .1 rii- It-^ sldtion. The hill sped through 
rite beiiare Tud'Ciarv Comi'iniee {which previously had 
Held several heani'.qs on reauthorirarion) to the Senate 
H( . ■> id on Tulv JAi. iOOb, the Senate joined the House 

in a[p roving the icgiiiavion by a vote ot 98 lo zero. The 
President sipi ' •- 1 siitior. on July 27- 2006. 

During the iegistanve process. President Bush and the 
Justice Dcparcnicnc expressed gcncial support for on ex- 
tension of Section 5 and strongly siipLiortcd cxtcn.'ionof 
rhe bilingual hdiloring provisions,, hitt rook a passive role 
in terms ofnbtaini.ng congressional passage. The Justice 
Dsfiactnieiif’s relative silence was particularly aotabJe and 
or concern given its role as riie principal draftsotan of the 
VRA in 1965, and as rlie principcil enrin’ responsible for 
enforcing both Section 5 and rhe bilingual provisions. In 
reauthoridng Section 5 in the past, Congress always had 
looked VO the Department to provide specific data about 
the nature and scope of the Dcparimeiit’s prcclearaia' 
decisions during the preceding aiuhorizauioii period and it 
had provided extensive data and otherwise particip>ate<l in 
the legislative process. Howet'er, during tiie rt>cent reau- 
chorization process, the Department made a conscious 
decision in 2005 not to gather and prepare rhe necessary 
data, althfuigh the r)cpar:rneni knew that it was reason- 
ably likely that tcanihoci/.i>tion would be considered by 
Congress in 2006. Wfiiic the Department eventually did 
provide data t:o Congress (.mce the hearings beg-sn, its 
Initial decision resulted in its abandoiiiiig its historical 
po.sition of playing a central role in the uassage and rcau- 
chorizarion of the' VRA and raised considerable concern 
among congressional proponents and civil rights groups as 
to what rhe Dep.5rrnie.af’s <rv’eiiti).il position would be. 

Chaifieng&s to tho Constitutionality 
of Reauthorizing Section 5 

Prior t(' Coni’, rcs.s reauthorizing Section 5. there w'as a 
groat deal ot d iscu.s.Mors among law professors and legal 
oractitionci'.s ai to whether Congress possessed the author- 
'tv under '.he Four:e'enrb and F'lfvccnih Amendments to 
excetio, rli<; verm or Section 5 bfrond 2007. The Supreme 
Court has twice reiected broad challenges to the consti- 
t' r liilin ot oe.t on 5,^' and rejected a third “as applied” 

> II ici ' mil . liahenge.-'' Nonetheless, there is asub- 
siinu csti V u, to 'A-hcihci ihc Supreme Court would 
n.ii cl- lb r iiu'- tourth teauthorizaiion of Section 5 


satisfies the airtent test for -isscssing congressional author- 
ity to adopt civil r^hrs icgisLitJon piU'siiani lo vhc Civil 
War Amendnients. Tills test .specifies chat Congress onlv 
may enact remedies that are “congruent and proporvionaT 
to the unconstitutional conduct that is to be prevented or 
remedied.*’ Precisely how this test applies to 'he reauchori- 
zadon, rather than the original cnacimcrxt. ot a 'vivii lights 
remedy, and. in pa.'tiail.'it, how this tesr applies to t-hc 
reaurhorizarion of .Section 5. is nov clear. 

Shortly after the 2006 renewal, a iaw.siiir was filed chal- 
Icnging the constitutionality' of the 2006 rcaurhorizadon. 
.As required by Section I4(b) ofrhcV'RA, 42 TJ.S.C. § 
1973Uh), the suit was filed in the Di.srricr Court for the 
District of Coh:mbi.>. y\f this rime this case is pend- 
ing before a rhtec-judge co’.nt in ch.ir court.-’’’ (Although 
Congress assembled a compelling factual record that fully 
supports rite re.iurUoiizarioii of Section 5, the Justice 
DeparcT'oent’s failure to make its host case fot doing so 
during the legislative process is likely to hai.int its effotts in 
defending this and otiier such challenges. 

SECTION 2 0FTHEVHA 

Until the Bash administration, the invescigarinn and pros- 
ecution of racially dlsvrriininatory election praccice.s under 
Section 2 of the VRA was a pri(.iri.ty ot'the Voting Section, 
especially after 1982. when Congress amended Section 2 ro 
its curicnt form. After six yciirs in office, the Bush admin- 
istraticn has bron^n tl-wer .Section 2 cases. a.rid biougfit 
them at a significantly lower race, than any other luJ minis- 
tration since 1982. Tin; fact that Sccrion 2 enforcement has 
now come to a virtual standstill reHeers a decision hy the 
atl ministration chat developing ihc.se ca«cs — and especially 
Section 2 cases on bclialf of Afiican ..American ,md yAme.ti- 
can Indian vcrers---should not be a prioriry, 

While Section 2 most often is rho'jght ot as apr-lyiug 
CO at-iarge elections sy.sterns or i-ecUsti'icting plans, il- 
ls applicable to a variety of ckciion practices, roi the 
Departmerxt of Tu.stice, which canni.i instifjte litivatKin 
based .solely upon '.he 0;T'.sti!uCK)n ccctioii 2 ai'i'vidcs 
the jurisdictional basis to cliallenge inrenrioa.il racial 
discrimination in the voting KiMets., foe die 'v'- jI 
!enge.s based upon rninoritv V',tc Ji uc o 1 i-h t-n 1- 
'primary' application of ainei dt f 'ccCi 2 ni -1 u Fhis 
admhiisfrarions Section 2 cnforc(.nxeiir record xias ocen 
rlic point of repeated criricisin. 
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CMAPTIft I OEPAI^TMInT Of JUSTICE. CIVIL IliGMTS DIVISION 


Ttw Scahm iW « im«I of Scoloa 1 cmo 
( tffvnhring vnM ^Uu(lni» mUUm ndwr t^pn of daiiiH> 
4on«|; thr 77 •oomiM of ihs R«4|pM Wmioittrataio ifiM 
l»i||awal dit IWi (kfflcMilmcM uf Scaloo 2i over 
Mol during tbc 48 mosihi cf the hwli I 
tion: 34 were Med dotwig the M inonilM of the Clitno 
oimiMNlrMoMk; ohilr (co «a« Med eo itt doring iIk 
H ftt tit ycottofihc Bueh II odmioMe«iaiA.**’niiM. ilw 
imrail ran of Stcvlon J dtinw pet jwn fbf the oiffcm 
jdmlMtratM h ibr kMratf irarog ony ad m inl u raiani 
MAooing dn 1982 Aonidme o te; in doortidu^g uedet 
they ocn Reogen: 3. 1 pet Qlmoa: 4^ pet ytm 
Riwili I: 3 pet )«sn PmIi II: 1.47 per ym. 

Homter. In oneldctlog the UMOtiu edminMuikMit $co> 
rloa 3 raccod. the rmoc tderant ona^i«nw>o k Httwten 
the Mul tb yvm of iht duNoo aleninkiralinfi enl the 
•b pEM» tli^d to tUte b the Dudi II adMobiraikin.'' 
Thb onttyofun daw* aden d kpn t i y I ht o w i dhc mu» 
bet mi t)p«t of Scetmi 2 <mm dtt 3^ing Section lUed. 


MOcdeliimeon hchdfufHMgunk debem. tne rabed « 
cUim a« bdwlf of Amm citwnt* end one wai on hchdf «d 
trfiiie cMmi* (lorTthlc 3). 


Ftth c ra ki tt. die Kiratki ptutldcd dieoc itt. tf inyihbg. 
enerff clueicoMt io«t«d the D«di tijwiiifrailoo. he> 
cauH ran of the 6a« mm diliiliott coks Med dofitig thk 
ediMoWiieioo In 3fNtl radiad fiman in»m%tce«H due- 
ing the CfcwtiMi ofimninraiiiwi. (AoWSeem n OorAnr 
Ce—i ^ lomMMV. one ei eody ma> cent Med M hdulf 
idAftkul AanticamtuiCK TOOl.owerfoMly dtould be 
«irf^cd M the Qminn olaiinMrMioo Krceim k mm t 
am mn e tyed end e pp ei ov d iet peewit Mipoienmie 


wlih die oimpi— t end anw|dcicd amrnm dccfec iken 
fled in ApfdL iOOl dinrrlj' ■ftit ihr Vcgwing rrfitit Binh 
edniMtneliiti. SnnBerfp. fAntnf SMno AMmbm Cmoi^ 
rebmdi. bevog^ in 3001 on hclwlf uf H^onk tut- 
m. w«( like OnrdMt Cmm^ iiillt ineceiIgMed deikig the 
Gininn edminMttnm** 


A toed of 22 cm* wctc fled nodet SeciiMn 3 doitag the 
find Ml paen of iht Qinion ediMnlnration b rate «d 
J.67 enct pet y«tr|L Rwrtren of dime ceect raned tuee 
dlbtinn diiii: dt en heKdf of Uack utlntn. (amr m 
Mnlf of Hiepenk enterni end firat ok Midf ed Aoctv 
can Indian cittecne.* Ihecv ed the eight cam ramtig 
uthet typea of Section 3 claiani intidved Hwpaaiici. ttoo 
Intuite d African Amrtteatu. nm Hitwdtcd African 
IndtMi. MM Mtttdtfd Anan Amettcan* and «nc iimdttd 
Arab Atnctkant' (taeTaMr Ih 


Ihoc paneflB deeify dwi utgciing Saokw 3 mnc 
dimion tndaiioai kn nn kaan a poutky Me thk admin* 
itfnfm h k etpuDy doe dim Sccriem 3 cmci nmdrk^ 
Afhcjfl Amcncan and Af ikan Indian citneni aie mit 
a ptkmiy fin ihe cumm adminntwiiei ^LVfeaa rngfit 
<d the 32 Sectino 3 cmea fled in dif Imi dt ymtt addle 
Quitnn nlmirnmnninn nets on bdidf of African Anteticen 
diiac«L. and di mm cm Kdidfed Amctlcan Indiana, only 
f«i» Seainn 3 cm« ed any type hate hatn Mad hy dm 
edmiiHMiaiinn <m hdidf od Adriran Ametican eitiaean and 
none hat hem 


iABU I CUNTONAOMddSTMTIONOArwAAT 199$ FO^A^X)) 



Cnw 

Hagnmc 

Ctemt 

Afncan Amanon 

Ctena 

Atticnesn 

ledanCImm 

Amwi 

Chmii 

Odiar 

Clmma 

Oduuen 

14 

4 

6 

4 

0 

0 

Other 

• 

3 

3 

2 

1 

1 


23 

7 

8 

4 

1 

1 


fledcmhcfrdfof 
Ametican Indian 

citinmB.v 

Him eit Minng 

Viomg SeciMi ae 
OMitimw lota^ 

get. mtmtigaae 


The cumpmaMc Ana fiat iIm oirtcac adminaMtacion ilBnir 
a find od 10 Seaioo 2 emt ed eny type, only fitv of whkh 
infw d ti id mac diluram dalma.* Thtce od dew fitv tme di- 
hniun cam intoltc d Mnpenie MHctt. while (he odiet ttw 
ame e med Afimn Amctkan totetn Among the oimm 
adminietaanoni fite other caaea i w e iAi n g Seermi 2. fimr 


ScKiino 3 tkdmkim. opccialty mme diluttom tWdarama. 
Rm. Kddy aa a piday niaiter. the Depattf ni of jmeter 
haa haen ihmgad hy Cempmm to mdiiree Section 3. 9(1iAc 
(he OtfMtmcM haa hptimme dkcietiun to priotkiae ki 
cdum. M al mu thm dneittkm ifkchuiact todeeegiid 
anMacemam of maha otil nghre law* tnetmt e d lo k. 
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THC OF ftiCHTS 


In ndiftrMi. fh* U«iii| SmiUni litHunufty hat turf fht pwcaJ m irfthn Mumv C»um) cat*, (hr Vming SranHi't 
mn»m aa4 opcmocr t» pmmit Swia— 3 can h«ml cA*m !■ iawaiptr ihr f ifwwM C w aw it y matm «>m 
aiikiy uynn ihcii mcrh. ( »^aJ hy fwAHkal apfeiMrca.*' 


FafilvniwR. iWn k an trana » kc tnnlkhiit itiR N- LANGUAGE MINOAirY ENFORCEMENT 
rit^klbtnt iImI ««*« ta niwyliMier aich VctioA i te (hr 

faa atll nrccifily tuf iha vaji Fki partctM ia An of cmo tkmmMuaa ihar dw f fai t amn i e4 

Artot (Aca chaafi arcr tiM. ataDcttinn fca dK bmn. ihr laap*^ miaMky wnarccnn (if ihi VRA has httn 

lat hi oahcf can Khmg tar in linAstaat dtat anr aa hf far ^ lup pchaiif of «hr VUinf Srcainn hi ihc cnrraai 
pmhNulp nldcM. Otrmufraffak; paicmi csa adnnhnaha * lafawJ. (he amhci wflangny 

(hanft fim iha*. in ahich ca« (hr hnt ptMon- hy cans tted im item hM wac d aid 

Arioa— ct^iMtia^ pmnf dut a ■uh>r«y*ailnomy dhtno hciali rd (hr 0*4 ft^wi Dimno haanddy puhM (n dn 

GMi he dnwrn—nMy cent ns he a hatkt it* neihlat^ reoad aim u e he t apptii ad iheif ft r une ni athniin 

My a Sacihan 2 daMn." MurMwvr. nene a so hi ndiariry aa yioahiiiad. 
ptyiaiMxi anAor mlaMMy caididaB n^miiaMcfa 

are ohm accrmpaMied hy incaand raUOy pdaelaed Ihr oMfciM ntaanaramn ha hnni^ a and cl JO bn* 
(Mini hymenhei* wlihe whMr cimaanlryr «(hw fad yay wiinn r h ycaevaBlatmeiifMhsthhia e n ed ihepMh- 

(hiraicneii hy anch duiycii tlua alnt weld mnfaece kcaha «f dw My 2$. JOOJ ScoM 303 liyiipr detennh 

a Secooa 2 dam. Foe cnamplc. (he OeiMiftncm • J005 nakimL* Al 20 can nauKal Spanidi IsMumii dalna. rm 

Ch w nfa Csauny car iimderd a hnadhctiMi in ahach die caaa indniad aidhraul dahm iamlvny Asian Iny yr 

grteifa.* SiaoMeti 

oddiar rnmay 
caaraMnI 
daaa under fac* 
ahnJDJ. Duf 
(dndi midml 

bkpM(ip<R|« 
dia iisd hscti 
tt n em lnnda 
SaniNi 203 Mnce 
a kae IWX** 


1 TABLE 2 BUSH UAOHtdISTfUTION | 


Caaa 

Hopnrae 

Cbnrn 

Chnen 

lndan<^n«n 

Azan 

C^nm 

Oihar i 

Cfama 1 

Ddubon 

S 

J 

2 

0 

0 

0 

Olhnr 

5 

4 

0 

0 

1 

1 

TooT* 

10 

7 

2 

0 

1 

1 


Hnfwnic puprfailiia incaanl hnai wwJw percent in 
I990(n JOpcfctoi in 2000; the laman'* dalm of hum* 
rinnai dn c iM w in a ao era hand upon (be Cmniyi arm* 
ahm fruan atiyfa nanihtt diaitka •• a b r y efaetkiM far 

In other caae*. mhinrirf yu n n dal hfaniekafty had oedy 
hauled iawds emcn i in the cbciMal paueea auy run inaw 
dw harrtcf of mdady pidarttad wxMy erhen they anempi 
no inenmw theia partiapninn. Iha nfam h (he car nah 
Amerkan Indiam. indsad. the Urhy facfaa irmi^ a 
leeia of Sncihui 2 ««ae ddutha can tan u hrhy Aawtkan 
Indiana in dw laic t'MOi. Indudhy one nfawh lad io a 
anainr eictnry in Dhane Oniiwy. Mrwann* Mmr le wni fy. 
dw AAU hahawyhi aicsiaofSecihai 2 wwedfaMhm 
cats on behalf (d Indian WMett. muai mocody apahwa 
Fiemnni Cnonry. U^ m ry* Cbnymc the vary runcmfiil 


TVm* ones (WfB bareM* apdnM CDuMln inTcna uwlct 
SaOM 4(0(4). nmfav which (he dtfandam piiadkikiin had 
hem a n M ed nner t97V^ Ihiae cawi brm^ bryiape 
dahm under Sacthm farm of thmr cawi alwa hwhidad 
itbnal dahne nader Seana 200 cf dw V'RA. whaih aa^uMo 
awry nffiodans pu nmeenete who, mi f inhe nhni pi d» 
ma have the ahdny n» read oc wth e (mdalay mad or wriw 
(he 8(M"h biyryr) tu leave perwun wf (hew choice aahi 
them when wnay 

By e s mte a w. dw Chaana adaWaswaaeWin hnwi^ a aoial 
of Mven bnytye nMmwiry cam. fhicc of which w«re 
hn>u|^ daehy Ms final 05 aoiwha.'* In all wvui cars ihe 
lirywipr awmanor daiim were haead ayrm Serthm 2II3< 
lhase cawi inwlvad Spiwinh Inynye aaiaance. lhaac 
inwdvrd ladfanfanpimor aaniancc and one h md ve d 
Qiinae bnpuyr lawince. 
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C HAPTER 2: PEFARTMUNT O F JUSTICE. C IV IL RIGHTS PI V1_S|0 N 


ENFORCEMENT OF OTHER. VOTING LAV/S 
National Voter Registration Act 
Kc hectic rue ■' t >t r le NVRA Oil laniiarj’- 1, 1995. 
rh V nn , —rim n> tfi^ >r«,i several r>pes of NVRA cases. 
The mi: a! ye t of eases in 1994 and 1995 dealt primarily 
V 'i (Dstnimo t n^es to the Act, which were re- 

solved in favor ot die NVTCVs constitiitioiialicy.’”' Since this 
iriitia! louiKi ot tiTijiation, riie Section has brought a 

ronl ut K Kv C( iiiioi.scsumiei che'N\TlA,oneunder 
die (Jmtori adfninisrrarioii and the remainder under the 
tiirrer.r adniiniscrar'on. Or theca-ses .5kd during the Bu-sh 
adminis’iacion, one dea'c with the procedures for voter reg- 
ismiion at T'emicsscc public assistance and driver licensing 
olfices. 'Two crises concerned ihe question of whether the 
NVRA’s agency-based registration requirements applied to 
partieiilar New York Stare agencies. 

Til' six remaining N\'RA casos have Ix'cn based upon Sec- 
tion 8 oi'Thc: NVRA, which requires election orSdals to 
conduct a uniform genera! program ro remove ineligible 
registered veiters from tire rolls.'*' The Voting Secrio.us most 
recent NVRA. c.»sii<i~—-l.!nited States v. Nen' Jersey. United 
States V Maine. United Slates v. State of Indiana imd United 
States V State of Missouri- — a[>pear to establish a new d'lrecrioii 
in T.he 'Voting Sect ion's NVRA enforcement. The complaints 
in tl'ie.se eases allege that tlicse states have failed to comply 
vs'iili Section 8 of tl le N^RA because they have failed to take 
required steps to remove ineligible voters from the voter rolls 
in a number of counties. Unhke the Voting Sections two pre- 
viotLS ca.ses bised upon Section 8 ofthe'NY'RA {UnitedStaies 
V. City of St. Louis inti United States a. Pulaski Countfi.sht 
New Jersey, Maine, Indiam and Missouri itases do not allege 
tioiit the regiitrctiori procedures at isstie harmed the voring 
process by causing deity confusion or by interfering with 
tlie ability i o cast ar. effecrivc ballot.'^ In shon, the emphasis 
on enfci'cerr.enr (.if -Section 8 of the N V'Ri\ is ditcct.-xl reward 
; 11 •) ! tames ti n i ^ tn u n i sts T s stems from a 
1 (n t! It railiiro to puivo ineiigiole voters increases the 
tl t r voce h'-iud. H'-'wever. none ol these cases alleges 
I t f vote traud H'i the compiamr.'"® 

Help America Vote Act 

lire Help America Vote Act was eaacced in the wake of 
rile controversies following tlie 2000 general election. 

HA’ \> mt iK J s.\s I 'll p'- wisions that are judicklly 
I'll Til n h <- iiig ii.quifcincnt.s for the election day 
n L.'imJ . n , tb. is,, i.f provisional hallow under 


certain circumstaoccs, voter noiiccs i u o '■’..int,! i 
requirements) and for ciccrioc adm nis c i i 1 *■ ii 

of a requirement for .statewide vorv ems in l efor ) 

The Voting Section has filed .six cases concainiiig H.'A'A 
claims,^’ and a. seventh ea.se was hrouglic bv cue United 
States Attorney for the Southern District oi New York.''’ 

In conjunction with language minority ciaiins nndet 
Section 203 of the \'RA. trie Cochise County. San henito 
County and Westchester County cases iricliideti claims rhat 
the dc.fondanrs hod not posted polling place signs iidvising 
voters oftheir riglus jikJ oohgarion.s as required ov HAVA: 
the San Benito County case also included a claim that 
the County bad failed to provide voters with a written 
description of the provisional b.tliof (nocess. 

The New Jersey, Mairu, New York and Alabama cases all 
allege dwr the Stares iuve violated Section 303{a') of HAVA 
by failing ro implement (ifhciai statewide compurcri/ed 
voter rcgi.stration lists.^''' The Neti' York and Maine cases raise 
the udditiouid claim tiiat the State has tailed to acquire new 
I-LAVA-compliani voting machines with fcderctl funds i.; had 
ri'ceived for char purpixse, wliiie 'MtAlnhama case alleges 
that the Stare also violated Seoriou .303(h) of HAVA by foil- 
ing to implement the reouired voter registration forms and 
marching proctxlures. In rhese cnsits there is no real dispute 
that the Stales have failal failure to implement the required 
sratewidc voter riqjisrration databases; the principal question 
appears to be how the Court will foshion rcrneclies and ho'v 
vigorous the Department: will be in pursuing such relief. 

The Departmciic d.so filed siwcta! controversial amicus cur- 
iae hnett in HAVA caw.s that forrher indicate the poiiticiTa- 
rion of decision-making on voting matcers discussed a.bovc 
with respect to Section 5. in the weeks precec{i.ng rlie 2004 
presidenrial election, the Oivil Riglir.s Divhi.;)n tinsuccess- 
fiiUya^.ied iit three amicus filings involving H,A.VA's p.:o- 
visionai requireiueiit in Ohio, ilorida and Michigan 
that private ciri/cn.s could roi enftnee any rights under 
flAVA in the federal courts; tbai: is, Lhe Dcparfmeiir took 
rhe pixsition that it alone could en'otce HAVA.'"' 

These filings are extremely rronohna. First, rhe Dn/isioii 
historical^ has been in favor of private piamtiPs naving 
access to the federal coUi t«: oiJ^ tie die . xir i,,! c 
to vote, and the Divisi i s nricR ivtnr Kt n d i, ^ ^ it 

these cases to anerapi t' '■u.t, >.r '.n^ t v chi n » ni 
or the HAVA statute Hi ('•lei n i w i c ihc i! P •, 
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THP EROSION OF RIGHTS 


1 ' vi bv V bill.' 'viihi lit cin invimrion from rlic 

Cor.rr. ii can haiftlv oc iaici fhat tac Division had a com- 
i^*hi 1 u! II ) 11 C'-rit-c' ir ' these cases; the Sixth 
Oircair ucceriv reiecteij lX)J s central ai^ument that "a 
pnvaceiv enioicean:!; neht ir.av be conferred only with text 
diac iv clear and iir.anibif'uous. comes nowliere 

i,)i Ji ris^ii-iai-k 0 j cd SuRs’ Brief at 19), finding 
I hat 1 1 . ]nc ri!<hrs'crca;mg langiiafc of lIAVA § 302(a)(2) 

IS iitiarnoiguoiis. Snnduskv L-oanry Dfmpcratic Par^ v. 
Bkcku:pi!. 3s7 b,3d 563, 372 (6rKCix. 2004)'^’ 

Second, the timing of those briefs so close to a major elec- 
tion on a highly charged partisan issue in states under- 
stood to hold the halance in the 20f>4 presidential election, 
.^nd tiijciag a iHisition advocated 'oy the RepiibUcar. Part}', 
all added to rlie |>etceprlor, char the Divisons voting rights 
decisions were driven hy pcliricai considerations. Histori- 
cally, die Deivartinent: has avoided raking posirious in 
polirlca!!)- charged voting maticrs so do, so t,) an election to 
avoid thi.s message being .sent. 

Uniformed and Ovorsaas Ciciz«ns 
Absantoo Voting Act 

Tlie current adniinistrarion has brought a total of seven 
cases under the Uniformed and Overseas Citizens Absentee 
Voting Act (UOCAVA) — two each in 2fX)2, 20{>-'» and three 
ill 2006.'^* Tills is comparable to the record of the Cdinton 
aclmiri’istrafioii, which brought a total seven UOf'AVA cases, 
five of which were filed during its last 65 rnonfh.sA’ 

Most .stares and jiiri.sdiction.s iiavr adjusted their ciccrion 
schedules and proccduri's ,so as to provide adequaxe time 
for overseas citizens to apply fi>r. receive and return their 
absentee hallors in time to have them eounred, Titus, 
many of the Voting Secrioiis cases unner uOOVVAiiave 
occurred under the deadline of approaching elections 
’vs'heii it b'ceomes apparent rliaf special circumstances 
ii-vcl. ut Cl ni !! g of absentee bdlcfs. Nev’ertlieless, 
d^'itiii ' i. ons N T/ Ihrr'/in.'j .suit in 2006 and its 
^ Cl j Milt II '’i iti i. m%.rncd ibosc States’ general law 
uiiM ro *• Kdi"' im ry elections. 

COS^CLUSION 

n f- ^ r emti t te T 1 o the Vbc ng Section during the 
busii acmim.stration is trouhnng for several reasons. First, 
^11 1 ! IS K li '■'Id ns h i\ e pidyvd a significant role 
i! n 1 t' ill 'C 'vOSii citcL' ons. Over its 37 -year 


histoiy oi the Voting bcction, ns caiccr siad i-aincci ,aii 
outstanding reputation for proicssie i I'sin id ^xp^i'" s' 
in their enforcement of the VR.A and ocner federal vot- 
ing rights laws. Furtnermore. the Section has developed 
procedures and processes rhar nave been van/ .riicce.ss'ul m 
guarding gainst even the perception of political factors 
entering into cnfotccmctir tlcctsions. Has lepiualion ,las 
bcenscvctciy damaged tlunng this adminisirarioii because 
of several controversial decisions and chant;es in rratiincm- 
ai processes. The wio.espread peicepaon and appearance or 
partisan favoritism has undercut the Divisions crodib'hcv 
and thrcatcn.s the iong-cerm mission of :hc\otinf icction. 

Second, until this administration, elimination of 
discrimination against Africui Americans has always 
been tlie central priorif}-' of file Section’s enforcement 
program. Tiie Vil,A w.is passeei to strengthen the federal 
governaieiic’s role in figliciag race discriniinatioii against 
.African Amcricari.s, Over the years, the ml,s.sion of chi; 
Division expanded as the VRA was amended to protect 
other ethnic minorities and other voting rights laws were 
passed puuing addicLonai enforcement responsibilities on 
the Section. But, uncii cliis administration, combating 
discrimination again.st African Americans has remained 
acenrra! priority of the Divi.sion through both Republi- 
can and Democratic adniini.scrations. Tlie enforcement 
record of the Voting Section during the Bush admiriistra- 
tion indicates this traditional priority has been down- 
graded vigniScanlly, if not efrcctivcly ignored. 

TIrird, cnh>rccmencofclic primary nationwide anci-di,s- 
criminacion provision of die V’RA — Section 2 — has been 
signincancly reduced. Tt certainly is appropriate for p,"ioricy 
to be given to Section 203 ('nforccnumt, especially becattsc 
the continued growth and increased civic iavc4vemenr of 
language minoriry voting isoinil.uions reinfotce the need for 
an active program. But- it would be inctraecr to argue chat 
making Sscrioii203 enfcrcemeiit a puonrv reomres a dc- 
emphasis of Section 2 cnforcemiT.c, especially to me extent 
that this has happened during ihi' admiiiisti at.cm. 

G)ngris.s has conducted only iimive J ( \c r ihcCi'/ii 
R^hts Dhision’s voting eidorcemeu dur ng I r '• rreiir 
administration. Ch'en the concein.s 'ha uiti.c v len re- 
viewing the Voting Sections en.'orceme rec ' i ncreased 
congres.sional oversight now and in the fiiriire is crucial to 
restoring the appropriate role of the nirn nl t lusiicc 
in tfie enforcement c-f fctictai votini. r g ' ts ! v 
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Moiihina (1999); UniiedSiiilt/ v. Ikn.va Cumiy, Norlh Dahlia (2000); UifiifdSiaia e. Raotnvli Coum% Montana (iiiXiC); .ri;d UniudShUts v. SMe 
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process otestaolishing rliebou.iclar'cs of a special purpose district. VnitedSiaia « Jkrnal'llo Counly (1998) iiiv.'hvrd cI.UiUs of .lisciiinin.Ltion in the 
.seloTioii ot Amci 'C.iii Indian rx-'l vvorkets. wnilf UnilrdSlitles k CUyafPossair (2000) raised similar daims with its-airl to His'nanic poll vvonteic, 

' -.va. I jGr.Ui’ 0 ..iCtr.af\n NlaiiTword i ^ sll.'.tl. Illipil ,i v j II <r r oh 

hi-ijieiUoiw.'i while vv.Kets. •^nep arm Ij-.nrd itistet v. LiH ofSt. Alarttnvidi (2000 ! <_ r». claim by Uu; v.uiied Stales oi: belrili ol biai k vol- 

ers cht-.’irj’ tit.ir the s. in- was .lenviRCthe right to vote o;i ao-oiirr of race by railing to anootc bvvful redkirricriitg ol.iii and c.incHlinp it.'; ele.T'.ms. 

( -> r I ve ( 1 ?|\>()> 1 1 olvcd claims t>: Itiuitillotial tllsiriTTiliiaiio jfj 1 tatalidalts. f '/irti/r Vf'.'tei « 

'•..aniorma il9Vn) (.ou.eriieil Asia:. Aii».’i>caiip>oii vvcintwliirmg; liie vase also raistii a Setiiou iO.3 aami. IjnttMSxun i-, Ctty ol J tamtn/uKlt u.uuCi 
irvolvni po.l woi -ceis wbo MiTicipaicd in voter ch.'sllenges toall Arab Amerian citirans attempting to v<we in » cir/cievtooii. 

Tiic ton! I niirnbcr or Section z. m-ic-s nlcif was twonry-rwn; brvw.'vcr, one case (Neto 'fhrkCiiy Board i^FUriitinsi srated .'cccior z claims o'l bclialf ot 
iH.Hh lasp.iiiiv ii:uU\;uc.i!i-.i'.nciica:icUizc!!s. ami ihc toul number of cLdius dictvlotc is gieaiex lluui die numb, rot v. 
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TV I 1 k' r.i imt'?-’ S-'ctnjn v*5U: <*l3!iris <5ii (if i Ijsijaiisv*. wcr:; Thn^eiSt^js « L,ij:2r<ri/w t /am. ; j: i ’/iirm 

I (III-, iu)i2ia{MKj'>n»pA hnuraSiMim Itin’TK^lvn ’^hefseti ivitv iorlfdOOC). Laetwo iAjfs iMsin^b'XUoii dnition 

djiiiis on bfii^ll-oF Afiit-.m-AniPiiran ririze-ns were: linUidSiaJrs v. (.rockfl! iMumy. T^nnysee and I/niudSt/Uet v. C nu ofFu-.i.i, Ot>u) 

(-ioooi. Tk- ('i>noiu (.Avi; R(f;ris Diviiloti press ofluicrs tH-AasK>iia!!v rcflTl!! Stciioii i tawjs ihai (hi: Divisioti ims ; Irs u-tii apin-ars (o be 

'u eudeAl I'b iiiciiicle kairs iii«.l ill (lir previous Adiiiiiialrailou. sucii as L’nitedStaresti. iJMDisswH Lviinty. !>i‘uth L-iiroaiui. vvanji vas liitxi ai lae ead 
til Cm I iiiii t (iM'f.n that me (..nariesron A.oiinn' case was ejaaepcfonaiiysmant; as shown hv'rlie ratr rnar rhe n;sri:cr atiar j'lanred 
[ijiaal iiiiis’TTK rn til 'lie iJ'iliad tii: |!k: Jiixx: (’.■iws’iis r-reeofidiiltiiis", iiaving oidv liie loialli.v 'll Jir mi:'niiMiHiL-:s liir (i :a' — II is 

b’ood, b'.U liaixil'.’ ren^rk.iblc. dial tiii. 'vluiuuslniiloiiailowi.all lo go lonsniRL 

'i'b Anacaa rhe tixx* cases raisiiig ochei iypes of .Section 2ciAjins, uniudbui^es v- •-.hceaU! Coimly, I''n iyi (2'jO ) L ~ui j ‘v ’ ' J K r ! 

v/il liO;)-;; an;i hnil“’{:-uj!K (.jl\sfRiiien, Masiach‘tifl!s{2\H)G\., each indiided claims that the cleienijaiir liifiaitcrions iwhi. !' '.'•ere nor orner- 
v.-iji: (.'jvc’.cc uaacT die iiiitnuigc raraorily provisions of liic VRA) viouioj Scaioa 2 by Cuiuiij lo pix/vkL- biiai^'ual assisuacc; lac Oia-vui C/.-ii’iri 
and ii-.riyf cases s-c.tfd claims on Ixhj! c4 Hispanic citizens, while the Boston case larsed Sectio.n ?.ciau'as on oehaA ot hjsp.inic .is wci as 

asian AnieMcaii cirirens. Tnese ca.ws also identified the hostiiemeatniercofvorei'sas supporting tneir. Section i d.iinis. Uruifd Suiu’s i:. i.ounty. 

("wr^'Y'l b^Oi'Ci) v. as liasi'd ujH'i; i laileiijsii ui Lin: eligiiiilily of.Sptiisli-SLirtiaTiK-d voters. I inrtaJ .•Oarei a lla hri:um a^U AvorvAve ■ .oi.-iiPf. .Aim-.sijjj!/ 

{l00>l, iiivcii'.v'd tl'.e cl.aim that a bl.u'k iJemocKTiccoiintj ebaitman in Missussippiwuiaigetiag white vorets torditteienri.u tieatmeai; tms w.is the 
firsr case bw:ig!ir by the De|'*iiTnvrri’ ofiJii-STirtr allegiRgdiscnminstion against white vnteis. 

4 1 The only oi.l'cr See. don 2 vole dihiibit cast: hnni^iLon behalf "I Alman ATnciitatishy die Bush ![ i\.|i:iiiiiilr:iLitiri — f/wW.fetev n City ofEurlid 
Ohio — w.ss lilal iij July, 200h, only alter sigiiiiiciuil advt^si: puhiidiy about ihcAdniinisiwiioiis voUng iigji‘.>ciilori.L'tneiii rtcoRl. UmtedStattf u. 

0. 1ctolii Coimty. Fhii/Jii, which w".is hioiight in 2005 o.nbeh.tif of Hispanic voters, was an especially ircouf, case whiitli indiidetl i>. claim ot inrenrionnl 

di.vi'imination as well as a resuln claim, TV court in the Orevois County case, inirialiy granted the rX'it.aftment’s morion fora preliminary injiincrior 
ol <it--liii.gi cJi.'uioiis iiiitl. iukI latiT issnixl litial Judgincnts in ihc Dcpariincius' Iktoroii bcih liaoilily and iviiicdy in the [all ol 2006. 

42 Fui'ther hl£liligJitinc,The low priority given to ciises to ptotsct-Africaii-A-aeticin voters is die A'scvvAcc 'Jouniy, Miuiuipl>i, SsMion 2 case tiled in 
2005 tbe first rase in whldi the Voting .Seafon ever ailt^.ed dwerimination agaiivsr white wnrets. rU:3;.jrdiessof the merirs of the disriimination 
claim.', ill Noxu1k:i: Cotinty, it. B iroiti: ilial al a lSiik: ydii:ii no voLingca.scs cii:vdt)j,‘eii hr the: Rush Acimitiisinuioii mi ochalf ol A I He a ii- A meric an 
voters had L'ccii lilet.l, die ilrsl case on l.vhall ol while vUets was hied in Mississippi. 

13 In 'Ihornhur^ v. GingUi, 478 U.8. 30 (1980). the Siipwnie Court distilled ilic analysis of sow dib-iriondlaitus under amended .Section 1 to require 
that; three initial condirion.s niti-st bo .wished before a Caviirr woind bo recu’irrd maisoss the ror.iliiy of the eiiwimsranees. The first precondition re- 
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THP EROSION OF RIGHTS 
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Mr. Nadler. Thank you, Mr. Taylor. 

Mr. Rich? 

TESTIMONY OF JOSEPH D. RICH, DIRECTOR, FAIR HOUSING 

COMMUNITY DEVELOPMENT PROJECT, LAWYERS’ COM- 
MITTEE FOR CIVIL RIGHTS UNDER LAW 

Mr. Rich. Mr. Chairman and Members of the Committee, I want 
to thank you for the opportunity to testify at this hearing. 

Since its creation in 1957, the Civil Rights Division has been the 
primary guardian for protecting our citizens against legal, racial, 
ethnic, religious and gender discrimination. 

Through both Republican and Democratic administrations, the 
Division has developed a well-earned reputation for expertise and 
professionalism in its civil rights enforcement efforts. 

Partisan politics were rarely, if ever, injected into decision mak- 
ing, in large measure because decisions usually arose from career 
staff and were normally respected by political appointees. 

Career staff play a central role in recommending new career 
hires, and those recommendations were almost always respected. 

Unfortunately, since this Administration took office, that profes- 
sionalism and non-partisan commitment to the historic mission of 
the Division has been replaced by unprecedented political decision- 
making. 

The result is that the essential work of the Division to protect 
the civil rights of all Americans is not getting done. 

Furthermore, the conscious effort to politicize the Division has 
depleted its institutional knowledge by driving away the talent and 
history of its career staff. 

The political decision-making process that led to the questionable 
dismissal of 8 U.S. attorneys was standard practice in the Civil 
Rights Division before these revelations. 

And even today, there is another story coming out of the Civil 
Division tobacco litigation that is similar to this. These connections 
should not be minimized. 

It was evident in several ways: A hostility to career employees 
expressed as agreement with political appointees — or were per- 
ceived as disloyal was evident early on. 

For example, during my tenure as section chief for the Voting 
Section, I was ordered to change standard performance evaluations 
of attorneys under my supervision to include critical comments of 
those who had made recommendations that were counter to the po- 
litical will of the front office and to improve evaluations of those 
who were politically favored. 

In my 32 years of management in the Division before this Ad- 
ministration, I was never asked to alter my performance evalua- 
tions. 

Furthermore, four section chiefs, two deputy chiefs and a special 
counsel were either removed or marginalized because they were 
disfavored for political reasons or perceived as disloyal. 

In past Administrations, the front office has only rarely weighed 
in on the fate of section chiefs and, to my knowledge, never 
weighed in on the fate of deputy chiefs. In fact, this hostility was 
not lost on career staff. For example, since I left the Voting Section, 
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approximately 55 percent to 60 percent of the attorney staff has 
left the department or transferred to other sections. 

In the important section 5 Unit in the Voting Section, the deputy 
section chief for Section 5 Unit, with vast section 5 experience, was 
involuntarily transferred out of the section in 2006. 

In addition, the number of civil rights analysts has heen reduced 
from 26 in 2001 to 10 today, and attorneys who reviewed these 
submissions have been reduced from seven to two. This depletion 
of intellectual resources has the potential to be disastrous. 

The drastic reduction in section 5 staff makes it virtually impos- 
sible for the section to meet its responsibilities and will be even 
more of an impediment to adequate voting rights enforcement as 
we move closer to the 2010 census. 

The major exodus of career attorneys was accompanied by a 
major change in hiring policy in 2002, replacing a hiring process 
created in 1954 by the department to remove the perception of po- 
litical favoritism and cronyism. 

Involvement of career staff, which was central to the process for 
more than 35 years, completely ended and was replaced by exclu- 
sive control of political appointees making hiring decisions based 
not on the applicant’s civil rights experience and commitment but 
on a demonstrated fidelity to the Republican partisan interests. 

Politicization has affected Division enforcement record as well. 
For example, in a 5-year period, the department brought no voting 
cases and only one employment pattern and practice case on behalf 
of African-Americans and no voting cases on behalf of Native 
Americans. 

At the same time, there were several reverse discrimination em- 
ployment cases brought and the first case ever on behalf of White 
voters alleging discrimination against an African-American Demo- 
cratic Party operative in Mississippi. 

Most disturbing has been the brazen insertion of partisan politics 
into decision making under section 5. Section 5 decisions in Mis- 
sissippi and Texas redistricting matters in 2002 and 2003 and the 
Georgia Voter I.D. matter in 2005 were made for clear partisan po- 
litical reasons over strong recommendation. 

I want to talk a little bit about Georgia, but I will leave that for 
questioning. Thank you. 

[The prepared statement of Mr. Rich follows:] 

Prepared Statement of Joseph D. Rich 

My name is Joe Rich. Since May, 2005 I have been Director of the Housing and 
Community Development Project at the Lawyers’ Committee for Civil Rights Under 
Law. Previously I worked for the Department of Justice’s Civil Rights Division for 
almost 37 years. The last six years — from 1999-2005 — I was Chief of the Division’s 
Voting Section. Prior to that, I served as Deputy Chief of the Housing and Civil En- 
forcement Section for twelve years and Deputy Chief for the Education Section for 
ten years. During my nearly 37 years in the Division, I served in Republican admin- 
istrations for over 24 years and Democratic administrations for slightly over 12 
years. 

I want to thank the Committee for the opportunity to testify at this oversight 
hearing. Enforcement of our nation’s civil rights laws is one of the Department of 
Justice’s most important and sensitive responsibilities, and careful oversight of this 
work is crucial. For too long, there has been virtually no Congressional oversight 
during a time in which the Division has strayed seriously from its historic mission 
and traditions. 
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Since its creation as a Congressionally mandated unit of the Department of Jus- 
tice in the Civil Rights Act of 1957, the Civil Rights Division has been the primary 
guardian protecting our citizens against illegal racial, ethnic, religious, and gender 
discrimination. Through both Republican and Democratic Administrations, the Divi- 
sion earned a reputation for expertise and professionalism in its civil rights enforce- 
ment efforts. 

During much of the history of the Division, its civil rights enforcement work has 
been highly sensitive and politically controversial. It grew out of the tumultuous 
civil rights movement of the 1960’s, a movement which generated great passion and 
conflict. Given the passions that civil rights enforcement generates, there has al- 
ways been potential for conflict between political appointees of the incumbent ad- 
ministration, who are the ultimate decision makers within the Division and the De- 
partment, and the stable ranks of career attorneys who are the nation’s front line 
enforcers of civil rights and whose loyalties are to the department where they work. 
Career attorneys in the Division have experienced inevitable conflicts with political 
appointees in both Republican and Democratic administrations. These conflicts were 
almost always resolved after vigorous debate between the career attorneys and polit- 
ical appointees, with both learning from the other. Partisan politics was rarely in- 
jected into decision-making, in large measure because decisions usually arose from 
career staff and, when involving the normal exercise of prosecutorial discretion, 
were generally respected by political appointees. In a similar fashion, the hiring 
process for new career employees began with the career staff, who made rec- 
ommendations to the political appointees that were generally respected. 

During the Bush Administration, dramatic change has taken place. Political ap- 
pointees made it quite clear that they did not wish to draw on the expertise and 
institutional knowledge of career attorneys. Instead, there appeared to be a con- 
scious effort to remake the Division’s career staff. Political appointees often assumed 
an attitude of hostility toward career staff, exhibited a general distrust for rec- 
ommendations made by them, and were very reluctant to meet with them to discuss 
their recommendations. The impact of this treatment on staff morale resulted in an 
alarming exodus of career attorneys — the longtime backbone of the Division that 
had historically maintained the institutional knowledge of how to enforce our civil 
rights laws tracing back to the passage of our modern civil rights statutes. 

Compounding this problem was a major change in hiring procedures which vir- 
tually eliminated any career staff input into the hiring of career attorneys. This has 
led to the perception and reality of new staff attorneys having little if any experi- 
ence in, or commitment to, the enforcement of civil rights laws and, more seriously, 
injecting political factors into the hiring of career attorneys. The overall damage 
caused by losing a large body of the committed career staff and replacing it with 
persons with little or no interest or experience in civil rights enforcement has been 
severe and will be difficult to overcome. 

In August, 2005, the first article bringing to light the problems in the Civil Rights 
Division was written by William Yeomans for Legal Affairs.^ Following this, there 
was a flurry of articles in many newspapers and broadcasts on NPR over a four 
month period revealing not only the change in personnel and hiring policies in the 
Division, but also, alarmingly, the crass politicization of decision-making. Constant 
oversight of the Division is necessary to address these very serious problems. 

RELATIONSHIP OF POLITICAL APPOINTEES AND CAREER STAFF 

Brian K. Landsberg was a career attorney in the Civil Rights Division from 1964- 
86 during which he was chief of the Education Section for five years and then chief 
of the Appellate Section for twelve years. He now is professor of law at McCeorge 
Law School. In 1997, he published Enforcing Civil Rights: Race Discrimination and 
the Department of Justice (University Press of Kansas), a careful and scholarly anal- 
ysis of the history and operation of the Division. Landsberg devoted a full chapter 
to the “Role of Civil Servants and Appointees.” He summarizes the importance of 
the relationship between political appointees and career staff at page 156: 

Although the job of the Department of Justice is to enforce binding legal norms, 
three factors set up the potential for conflict between political appointees, who 
represent the policies of the administration then in power, and civil servants, 
whose tenure is not tied to an administration and whose loyalties are to the de- 
partment where they work and the laws they enforce: the horizontal and 
vertical separation of powers; the indeterminacy of some legal norms; and the 


1 See “An Uncivil Division,” Legal Affairs, (August-September, 2005). The author of this arti- 
cle, William Yeomans, was a 23 year career Civil Rights Division attorney who had served as 
Chief of Staff to Assistant Attorney General Bill Lann Lee from 1997 until 2000. 
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lack of a concrete client. The vertical separation of powers was designed to en- 
able both civil service attorneys and political appointees to influence policy. This 
design, as well as wise policy, requires cooperation between the two groups to 
achieve the proper balance between carrying out administration policy and car- 
rying out core law enforcement duties. Where one group shuts itself out from in- 
fluence by the other, the department’s effectiveness suffers, (emphasis added) 

Rather than making efforts to cooperate with career staff, it became increasingly 
evident during the Bush Administration that political appointees in the Division 
were consciously walling themselves off from career staff. Indeed, on several occa- 
sions there was hostility from political appointees toward those who voiced disagree- 
ment with their decisions and policies or were perceived to be disloyal. This was ap- 
parent in many ways: 

• Longtime career supervisors who were considered to have views that differed 
from those of the political appointees were reassigned or stripped of major re- 
sponsibilities. In April, 2002, the employment section chief and a longtime 
deputy chief were summarily transferred to the Civil Division. Subsequently, 
a career special litigation counsel in the employment section was similarly 
transferred. In 2003, the chief of the housing section was demoted to a deputy 
chief position in another section and shortly thereafter retired. Also in 2003, 
the chief of the special litigation section was replaced. In the voting section, 
many of the enforcement responsibilities were taken away from the chief and 
given directly to supervisors or other attorneys in the section who were 
viewed as loyal to political appointees. In 2005, the chief of the criminal sec- 
tion was removed and given a job in a training program, and shortly after 
that, the deputy chief in the voting section for Section 5 of the Voting Rights 
Act was transferred to the same office. On only one occasion in the past had 
political appointees removed career section chiefs, and on that occasion it was 
on a more limited basis. In short, it is rare for political appointees to remove 
and replace career section chiefs for reasons not related to their job perform- 
ance. Never in the past had deputy section chiefs been removed by political 
appointees. 

• Regular meetings of all of the career section chiefs together with the political 
leadership were virtually discontinued from the outset of the Administration. 
Such meetings had always been an important means of communication in an 
increasingly large Division that was physically separated in several different 
buildings. 

• Communication between the direct supervisors of several sections at the dep- 
uty assistant attorney general level and section staff also was greatly limited. 
In the voting section, for instance, section management was initially able to 
take disagreements in decisions made at the Deputy Assistant Attorney Gen- 
eral level to the Assistant Attorney General for resolution. But it became in- 
creasingly evident that such debate, which is so important to the healthy de- 
velopment of policy, was frowned on. In 2003, it was made very plain that 
efforts to raise with the Assistant Attorney General issues on wWch there 
was disagreement would be discouraged. In past administrations, section 
chiefs had open access to the Assistant Attorney General to raise issues of 
particular importance. Attempts to hold periodic management meetings with 
political appointees were also usually not acted upon. This resulted in polit- 
ical appointees not receiving the expertise and institutional knowledge of ca- 
reer staff on many matters. Indeed, a political special counsel in the front of- 
fice was assigned to work solely on voting matters and often assumed many 
of the responsibilities of the chief of the section. 

• Communication between sections was also discouraged. This was especially 
true when the appellate section was handling the appeals of trial section 
cases or amicus briefs on the subjects handled by a trial section. When draft- 
ing briefs in controversial areas, appellate staff was on several occasions in- 
structed not to share their work with the trial sections until shortly before 
or when the brief was filed in court. This was extremely frustrating for career 
staff in both the trial and appellate sections and hindered the adequate devel- 
opment of briefs and full debate of issues in the briefs. 

• Political appointees have inserted themselves into section administration to 
a far greater level than in the past. For example, on many occasions, assign- 
ments of cases and matters to section attorneys were made by political em- 
ployees, something that was a rarity in the past. Moreover, assignment of 
work to sections and attorneys was done in a way that limited the civil rights 
work being done by career staff. This was especially true of attorneys in the 
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appellate section, where close to 40% of attorney time was devoted to deporta- 
tion appeals during 2005.^ Similarly, selected career attorneys in that Section 
were informed that they would no longer receive assignments to civil rights 
cases, and disfavored employees in other sections were assigned the deporta- 
tion appeal cases. Political appointees also intruded into the attorney evalua- 
tion process in certain instances, something that did not happen in the past. 

IMPACT ON MORALE OF CAREER EMPLOYEES 

It is hard to overemphasize the negative impact that this type of administration 
of the Division has had on the morale of career staff. The best indicator of this im- 
pact is in the unprecedented turnover of career personnel. It should be noted that 
the impact has been greater in some sections than others, and often attorneys in 
the sections most directly affected by the hostility of political appointees transferred 
to other sections in which the impact was less. The sections most deeply affected 
have been voting, employment, appellate, and special litigation. 

VOTING SECTION 

• Based on a review of personnel rosters in the voting section, 20 of the 35 attor- 
neys in the section (over 54%) have either left the Department, transferred to 
other sections (in some cases involuntarily), or gone on details since April 2005. 
During the same period, of the five persons in section leadership at the beginning 
of 2005 (the chief and four deputy chiefs), only one deputy chief remains in the 
section today. 

• Equally disturbing is the decimation of voting section staff assigned to the impor- 
tant work required by Section 5 of the Voting Rights Act. Prior to the Bush Ad- 
ministration, Section 5 staff was uniformly strengthened, and by 2001 — the year 
that the new round of redistricting submissions began — approximately 40% of Sec- 
tion staff was assigned to this work, including a Deputy Section Chief, Robert 
Berman, who oversaw the Section 5 work; 26 civil rights analysts (including 8 su- 
pervisory or senior analysts) responsible for reviewing, gathering facts, and mak- 
ing recommendations on over 4,000 Section 5 submissions received every year; 
and over six attorneys who spent their full-time reviewing the work of the ana- 
lysts. Since then, and especially since the transfer of Deputy Chief Berman from 
the Section in late 2005, this staff dropped by almost two-thirds. There are now 
only ten civil rights analysts (none of whom hold supervisory jobs and only three 
of whom are senior) and two full-time attorney reviewers. During my tenure as 
Section Chief until 2005, I made several requests to fill civil rights analyst vacan- 
cies, but these requests were always rejected. It is difficult to understand how this 
Administration expects to fulfill its Section 5 responsibilities — especially the com- 
ing redistricting cycle — with such a reduced staff. 

EMPLOYMENT SECTION 

• Based on a review of personnel rosters in the employment section, the section 
chief and one of four deputy chiefs were involuntarily transferred to the Civil Di- 
vision in April, 2002. Shortly after that, a special counsel was involuntarily trans- 
ferred to the Civil Division. And, since then, two other deputy chiefs left the sec- 
tion or retired. Overall, since 2002, the section chief and three of the four deputy 
chiefs have been involuntarily reassigned or left the section. In addition, in that 
period, 21 of the 32 attorneys in the section in 2002 (over 65%) have either left 
the Division or transferred to other sections. 

• Loss of paralegals in the employment section has also been significant. Twelve 
professionals have left, many with over 20 years of experience. 

• In the appellate section, since 2005, six of the 12-14 line attorneys in the section 
transferred to other sections or left the Department. Two of the transfers were 
involuntary. 

There has always been normal turnover of career staff in the Civil Rights Divi- 
sion, but it has never reached such extreme levels and never has it been so closely 
related to the manner in which political appointees have managed the personnel in 


2 See Confirmation Hearings for Wan Kim, October, 2005. Answer No. 12 to Written questions 
of senator Durbin (“According to available records, it is my understanding that during FY 2005, 
the Appellate Section filed 120 appellate briefs in the Office of Immigration Litigation, and that 
for the first three quarters of fW 2005 for which information is currently available, approxi- 
mately 38.8% of attorney hours in the Appellate Section of the Civil Rights Division have been 
spent on cases regarding the Immigration and Nationality Act. 
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the Division. It has stripped the division of career staff at a level not experienced 
before. 


HIRING PROCEDURES 

Compounding the impact of the extraordinary loss of career staff in recent years 
has been a major change in the Division’s hiring practices. Since 1954, the primary 
source of attorneys in all divisions in the Department has been the attorney gen- 
eral’s honors program. This program was instituted by then Attorney General Her- 
bert Brownell in order to end perceived personnel practices “marked by allegations 
of cronyism, favoritism, and graft.” ^ Since its adoption, the honors program has 
been consistently successful in drawing top law school graduates to the Department. 

Until 2002, career attorneys in the Civil Rights Division played the central role 
in the process followed in hiring attorneys through the honors program. Each year, 
career line attorneys from each section were appointed to an honors hiring com- 
mittee which was responsible for traveling to law schools to interview law students 
who had applied for the program. Because of the tremendous number of applications 
for the honors program, committee members generally would limit their interviews 
to applicants who had listed the Civil Rights Division as their first choice when ap- 
plying. The Civil Rights Division had earned a reputation as the most difficult of 
the Department’s divisions to enter through the honors program because only a few 
positions were open each year and so many highly qualified law students desired 
to work in civil rights. 

After interviewing was completed, the hiring committee would meet and rec- 
ommend to the political appointees those who they considered the most qualified. 
Law school performance was undoubtedly a central factor, but a demonstrated inter- 
est and /or experience in civil rights enforcement and a commitment to the work 
of the Division were the qualities that interviewers sought in candidates selected 
to join the career staff of the Division. Political appointees rarely rejected these rec- 
ommendations. 

Hiring of experienced attorneys — so-called “lateral” hires — followed a similar proc- 
ess. Individual sections with attorney vacancies would review applications and se- 
lect those to be interviewed. They would conduct initial interviews and the section 
chief would then recommend hires to Division leadership. Like recommendations for 
honors hires, these recommendations were almost always accepted by political ap- 
pointees. 

These procedures have been very successful over the years in maintaining an at- 
torney staff of the highest quality — in Republican as well as Democratic administra- 
tions. A former Deputy Assistant Attorney General in the Reagan Administration, 
who was interviewed for a recent Boston Globe article about Division hiring prac- 
tices, said that the system of hiring through committees of career professionals 
worked well. The article quoted him as saying: “There was obviously oversight from 
the front office, but I don’t remember a time when an individual went through that 
process and was not accepted. I just don’t think there was any quarrel with the 
quality of individuals who were being hired. And we certainly weren’t placing any 
kind of litmus test on . . . the individuals who were ultimately determined to be 
best qualified.” 

But, in 2002, these longstanding hiring procedures were abandoned. The honors 
hiring committee made up of career staff attorneys in the Civil Rights Division was 
disbanded and all interviewing and hiring decisions were made directly by political 
appointees with little or no input from career staff or management. As for “lateral” 
hires, the political appointees similarly took a much more proactive role in selecting 
those persons who received interviews, and almost always participated in the inter- 
viewing process. In my experience as chief of the voting section, section leadership 
had no input into interviewing or hiring decisions of experienced attorneys. 

Not surprisingly, these new hiring procedures have resulted in the resurfacing of 
the perception of favoritism, cronyism, and political influence which the honors pro- 
gram had been designed to eliminate in 1954. Indeed, information that has come 
to light recently indicates that in many instances, this is more than perception. In 
July, 2006, a reporter for the Boston Globe obtained pursuant to the Freedom of In- 
formation Act the resumes and other hiring data of successful applicants to the vot- 
ing, employment, and appellate sections from 2001-2006.® His analysis of this data 
indicated that: 


^Landsberg, Enforcing Civil Rights at p. 157. 

4 Charlie Savage, Civil Rights Hiring Shifted in the Bush Era, July 23, 2006 at Al. 
^Id. 
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• “Hiring of applicants with civil rights backgrounds — either civil rights litiga- 
tors or members of civil rights groups — have plunged. Only 19 of the 45 [42 
percent] lawyers hired since 2003 in the [employment, appellate, and voting] 
sections were experienced in civil rights law, and of those, nine gained their 
experience either by defending employers against discrimination lawsuits or 
by fighting against race-conscious policies.” By contrast, “in the two years be- 
fore the change, 77 percent of those who were hired had civil rights back- 
grounds.” 

• “Meanwhile, conservative credentials [of those hired] have risen sharply. 
Since 2003, the three sections have hired 11 lawyers who said they were 
members of the conservative Federalist Society. Seven hires in the three sec- 
tions are listed as members of the Republican National Lawyers Association, 
including two who volunteered for Bush-Cheney campaigns.” 

The reporter noted that current and former Division staffers “echoed to var3dng 
degrees” that this pattern was what they observed. For example, a former deputy 
chief in the Division who now teaches at the American University Law School testi- 
fied at an American Constitution Society panel on December 14, 2005 that several 
of his students who had no interest in civil rights and who had applied to the De- 
partment with hopes of doing other kinds of work, were often referred to the Civil 
Rights Division. He said every one of these persons was a member of the Federalist 
Society.® 

Early on in the Bush Administration, the hiring in the voting section was overtly 
political. In March, 2001, after the contested 2000 election. Attorney General 
Ashcroft announced a Voting Rights Initiative. An important part of this Initiative 
was the creation of a new political position — Senior Counsel for Voting Rights — to 
examine issues of election reform. Two voting section career attorney slots were 
filled as part of this initiative to help this appointee. The decision to create these 
new positions was made with no input from career staff and, once the new hires 
were on board, they operated separately from the voting section on election reform 
legislation. The person named as the Senior Counsel for Voting Rights was a de- 
feated Republican candidate for Congress. The two line attorneys who filled career 
attorney slots assigned to the voting section were hired with no input from the sec- 
tion and had been active in the Republican party. One of those “career” attorneys, 
Hans von Spakovsky, was promoted to a political position in 2003 — special counsel 
to the Assistant Attorney General. For the two and a half years that this attorney 
held this position, he spent virtually all his time reviewing voting section work and 
setting the substantive priorities for the section. Although he was clearly in a polit- 
ical supervisory position, he continued to be listed as a voting section line attorney 
and enjoyed career status until he received a recess appointment to the Federal 
Election Commission in December, 2005. 

CONCLUSION 

During the Bush Administration, there has been an unprecedented effort to 
change the make-up of the career staff at the Civil Rights Division. This has re- 
sulted in a major loss of career personnel with many years of experience in civil 
rights enforcement and in the invaluable institutional memory that had always been 
maintained in the Division until now — in both Republican and Democratic adminis- 
trations. Replacement of this staff through a new hiring process resulted in the per- 
ception and reality of politicization of the Division, and high profile decisions in vot- 
ing matters have added significantly to this. The overall impact has been a loss of 
public confidence in the fair and even-handed enforcement of civil rights laws by the 
Department of Justice. 

The damage done to one of the federal government’s most important law enforce- 
ment agencies is deep and will take time to overcome. Crucial to this effort is care- 
ful and continuous Congressional oversight, now and in the future. This is the first 
House Judiciary committee oversight hearing in at least three years, and until No- 
vember, 2006 there had not been a Senate Judiciary Committee oversight hearing 
of the Civil Rights Division for over four years. 

The recent revelations concerning the firing of eight United States Attorneys re- 
flect the alarming practices of the Bush Administration’s Department of Justice that 
first came to light in revelations about the Civil Rights Division. Vigilant oversight 
is an absolute necessity to restore the Civil Rights Division and the Department of 


® American Constitution Society, The Role of Political and Career Employees of the U.S. De- 
partment of Justice, Civil Rights Division, December 14, 2005; video available at 
www.acslaw. org. 
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Justice to the historic role of leading the enforcement of civil rights laws and protec- 
tion of equal justice under the law. 

Mr. Nadler. Thank you. 

The next witness is Mr. Clegg. 

TESTIMONY OF ROGER CLEGG, PRESIDENT AND GENERAL 
COUNSEL, CENTER FOR EQUAL OPPORTUNITY 

Mr. Clegg. Thank you very much, Mr. Chairman. 

You know, with all respect, we are not hearing very much new 
today. This is very typical of what happens whenever we have over- 
sight hearings like this. 

There will be some Members who believe that — and there are 
some interest groups who think that — there are not enough cases 
being brought of the kind that they like. And there will Mem- 
bers and interest groups who think that there are being too many 
cases being brought of the kinds that they don’t like. And there will 
be an assertion that the department is being politicized in some 
way, that the Civil Rights Division in particular is being politi- 
cized. I am confident that there is nothing to these allegations, and 
I explain why in my written statement, which I won’t rehash here. 

I think that Mr. Kim gave a very good account of himself at 
these hearings this morning and at the Senate hearing that basi- 
cally covered the same ground a few months ago. 

You know, the fact of the matter is that the career staff in the 
Civil Rights Division tends to be made up of people who are left 
of center. And there is nothing wrong with that, but there will in- 
evitably be friction in Republican administrations because Repub- 
lican Political appointees tend to be right of center. Judges inter- 
pret the law differently. So do Government lawyers. 

And wholly aside from that, changing times will mean that there 
will be differences in enforcement priorities. Congress passes new 
statutes. Those new statutes have to be enforced. That requires a 
reallocation of resources. The demographics of the country change. 
That means that more cases are going to be brought about dis- 
crimination against the groups that are growing. There is nothing 
sinister in any of that, either. 

With respect to the report that the Citizens’ Commission on Civil 
Rights has handed out, I am underwhelmed by it. I think if you 
all read it carefully, you will be underwhelmed by it, too. 

For instance, look at the three chapters by career folks. One of 
them basically concludes that there is no problem at present — this 
is the chapter on the Criminal Section — just that there is the po- 
tential that if proactive steps aren’t taken there will be a diminu- 
tion in the number of traditional kinds of police brutality and invol- 
untary servitude cases. But it says up front that that is not a prob- 
lem right now, that the number of traditional police brutality cases 
and traditional involuntary servitude cases is about at the level 
that it has always been. 

I also think that when you talk about the number of reverse dis- 
crimination employment cases, if you read the report carefully, this 
flood of reverse discrimination cases that is being asserted to 
amounts to two out of 32 ttle VII cases. That is hardly a flood. 

I think that the Division is not being aggressive enough in chal- 
lenging discrimination that is overtly and unapologetically dis- 
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criminatory against Caucasians in some cases, against Asians in 
other cases, against Arab-Americans in other cases, because such 
lawsuits are thought to be politically incorrect. I wish the depart- 
ment were doing more along those lines. 

Finally, I want to just say that I think that the tone of these 
hearings is unfortunate. I thought that the tone was unfortunate 
in the Senate. 

I think that there ought to be a great deal of respect when the 
head of an enforcement Division in a co-equal branch of Govern- 
ment is brought before you. 

And I think that allegations like the one that Mr. Taylor just 
made, that the Administration is nominating judges “hostile to the 
enforcement of civil rights laws,” is demagogic and irresponsible. 

And I don’t think that there is any place for that in civil political 
discourse or in hearings of this type. Thank you very much. 

[The prepared statement of Mr. Clegg follows:] 

Prepared Statement of Roger Clegg 

Thank you very much, Mr. Chairman, for the opportunity to testify today. My 
name is Roger Clegg, and I am president and general counsel of the Center for 
Equal Opportunity, a nonprofit research and educational organization that is based 
in Falls Church, Virginia. Our chairman is Linda Chavez, and our focus is on public 
policy issues that involve race and ethnicity, such as civil rights, bilingual edu- 
cation, and immigration and assimilation. 

I should also note that I was a deputy in the U.S. Department of Justice’s Civil 
Rights Division for four years, from 1987 to 1991. My career at the Justice Depart- 
ment began, however, five years before that, when I was first hired to a nonpolitical 
slot there, in a different office. Then I held several positions as a political appointee, 
but I went back to nonpolitical status when I was Assistant to the Solicitor General. 
I finished my service at the Department as a political appointee, including my four 
years as a Deputy Assistant Attorney General in the Civil Rights Division. 

Mr. Chairman, as you know, I have to submit my testimony — reasonably 
enough — in advance of when the head of the Civil Rights Division, Mr. Wan Rim, 
will be questioned by the Subcommittee, but I am going to assume — based on simi- 
lar hearings before the Senate Judiciary Committee last November 16, news ac- 
counts, and my own experience in Washington, including my time at the Civil 
Rights Division — that the Division’s record will be criticized in three basic ways. 
These are the same criticisms that are always made during oversight hearings of 
the Division. 

First, some members of the subcommittee will say that the Division is not bring- 
ing enough of the kinds of cases they would like. Second, and conversely, some 
members will argue that the Division is bringing too many of the kinds of cases that 
they do not like. And, third, some members will say that the hiring process and 
other ways in which political appointees deal with career lawyers bas become 
wrongly politicized. 

Since Congress appropriates money for the Division and wants it to enforce the 
laws it has passed, it makes sense for the members to keep on eye on what sort 
of job the Division is doing — so long, of course, as the oversight process does not 
become so onerous that it actually prevents the Division from doing its job. If the 
members don’t agree with the way the Division is interpreting the law, or doesn’t 
like the enforcement priorities it has set, they can certainly argue with the Division 
leadership about these matters. But ultimately the call is, of course, the Executive 
Branch’s. 

And the questioning at hearings like these should be civil, as befits conversations 
between two coequal branches of government. There will inevitably be differences 
of opinion about how to interpret laws and what the Division’s priorities ought to 
be. There is nothing sinister about this. I have to say, Mr. Chairman, that when 
I read the transcript of last fall’s oversight hearings before the Senate Judiciary 
Committee, I discerned a distinct lack of civility in some Senators’ questioning of 
Mr. Rim. I hope that this doesn’t repeat itself at your hearings. 

There will be legitimate differences of opinion — among members of the Sub- 
committee, between members and the administration, and between political and ca- 
reer lawyers in the Division — about how to interpret the civil rights laws. Judges 
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don’t interpret the laws the same way; neither do government lawyers. And, of 
course, outside groups like mine will sometimes be critical of the Division. I have 
criticized the Division during the Clinton administration, and I have criticized it 
during the Bush administration. Many of you think the Division has been too con- 
servative; well, I think it has not been conservative enough. 

I am including with my statement today a paper that I delivered at a political 
science conference last year at the University of Virginia, comparing the enforce- 
ment policies of the employment antidiscrimination laws at the Civil Rights Division 
during the Clinton and Bush administrations, respectively. I noted there in par- 
ticular differences I saw with respect to disparate impact lawsuits and challenges 
to what I call “affirmative discrimination” — a.k.a. reverse discrimination. The Clin- 
ton administration was more aggressive — so aggressive, for example, that it was 
fined over $1.7 million for overreaching in one matter — in bringing disparate impact 
cases (which is too bad, since such the theory on which such cases depend is mis- 
guided, and they often result in more rather than less discrimination), and with 
only one possible exception never challenged affirmative discrimination (which is 
also too bad, since the civil rights laws ought to be interpreted to protect all of us 
from discrimination on the basis of race, ethnicity, or sex). But the Bush administra- 
tion has, nonetheless, brought and continued to litigate some disparate impact law- 
suits, and it has not been terribly aggressive in challenging affirmative discrimina- 
tion, so it has not been perfect either, at least by my lights. 

There will also be differences of opinion — again, among members of the Sub- 
committee, between members and the administration, and between political and ca- 
reer lawyers in the Division — about how to set law-enforcement priorities. The lack 
of enthusiasm that the Clinton administration had for challenging affirmative dis- 
crimination had to do, I suspect, not only with a difference of opinion in how it read 
the law, but also with a belief — misguided in my opinion — that fighting such dis- 
crimination was just not as important as other items on its agenda. The Bush ad- 
ministration’s greater care in bringing disparate impact cases may reflect, again, not 
just a difference in how it reads the statutes, but also in a belief that, say, human 
trafficking is a more pressing problem than, say, a fire department’s alleged over- 
emphasis on one kind or another of physical conditioning. 

In addition, even without differences in law-enforcement philosophy, the Divi- 
sion’s priorities will change over time. Congress will pass new laws. Lawbreaking 
will become more common in some areas, and less common in others. 

For instance, the Bush administration has spent much time enforcing the Help 
America Vote Act, which was just passed in 2002. New statutes often require a 
great deal of enforcement attention, to educate those affected to its requirements. 
The administration has spent more time, proportionately, enforcing the foreign-lan- 
guage ballot provisions of the Voting Rights Act than the Division did several dec- 
ades ago. This probably reflects the fact that we have many more jurisdictions and 
voters affected hy those provisions now than we did back then, because of increases 
in immigration. I say this, by the way, even though in my opinion those provisions 
of the Voting Rights Act are misguided as a policy matter and unconstitutional as 
a matter of law. The Division is also spending a lot of time enforcing laws that pro- 
hibit discrimination against servicemen and servicewomen; this is also unsurprising, 
since there will probably be more such cases in a time of war than in a time of 
peace. 

Some people have criticized the Division for concentrating proportionately fewer 
resources than in years past on bringing cases that allege discrimination against Af- 
rican Americans. But in assessing this criticism, one must bear in mind, first, that 
the Division now has many more laws to enforce, and, second, that discrimination 
against African Americans is less pervasive now than it was in 1964. To give just 
one example, we would hardly expect a southern city to discriminate to the same 
degree in its municipal hiring today — when African Americans have much more po- 
litical power and may even constitute a majority of its city council and other munic- 
ipal offices, including mayor — as when the government there was lily white and 
black people were disenfranchised. I’m not sa3dng that antiblack discrimination has 
vanished; it hasn’t, and there will always be bigots, of all colors, in a free society. 
But anyone who thinks that antiblack discrimination is the same problem in 2007 
that it was in 1964 is delusional. 

I hasten to add, Mr. Chairman, that of course none of this means that the Divi- 
sion is free to interpret the law in bad faith, or to set enforcement priorities, for 
partisan political purposes. But charges that the Division is doing so are serious in- 
deed, and should not be made lightly. For Congress to do so, without strong evi- 
dence, is itself irresponsible, in addition to being demagogic. The examples that I’ve 
seen cited to date — mostly involving a handful of cases under the Voting Rights 
Act — are unpersuasive; the Senate hearings last fall, I think, showed as much 
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(Chairman Specter, who came into the hearings like a lion, seemed to me to go out 
like a lamb). 

This brings us to, and overlaps with, the relationship between political appointees 
and career lawyers. Here, too, I think it ought to be easy to agree on some basic 
boundaries. 

On the one hand, no career lawyer should be penalized for partisan political rea- 
sons. What’s more, political appointees should be eager to draw upon the institu- 
tional memory and expertise of the career staff. I know that I always was. 

On the other hand, our government is a democratic republic, and the Executive 
Branch is accountable to the American people. Elections have consequences. That 
means that the President and his appointees have the responsibility and the right 
to run the Executive Branch — to set its priorities, to make the call on how to inter- 
pret the law (consistent with decisions by the Judicial Branch, of course), and even 
to decide which lawyers will best serve the Division’s interests by most intelligently, 
enthusiastically, and resourcefully litigating its cases. 

The picture that is frequently painted, then, of political hacks (ignorant of the law 
and interested only in winning political elections) overruling disinterested, white- 
lab-coat-wearing career lawyers is, to put it mildly, misleading. Political appointees, 
in my experience, are frequently at least as knowledgeable about the law as the ca- 
reer people whom they supervise (and, again, I have been on either side of the 
table); conversely, the career lawyers are frequently at least as partisan and ideolog- 
ical in their orientation. When there is friction between the two, I would not jump 
to the conclusion that it is the fault of the political appointees, or that they are 
showing an unprofessional lack of respect to the career lawyers, rather than vice 
versa. 

Thank you again, Mr. Chairman, for the opportunity to testify today. I would be 
happy to try to answer any questions the Subcommittee may have for me. 
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ATTACHMENT 

EMPLOYMENT ANTIDISCRIMINATION POLICIES IN THE 
CLINTON AND BUSH ADMINISTRATIONS 

by Roger Clegg [paper presented at the University of Virginia in June 2006] 

Introduction and Scope 

There are two federal agencies that enforce federal employment discrimination 
law tlirough lawsuits, (hi addition, the Depaitment of Labor, pursuant to Executive Order 
1 1,246, requu'es private companies contracting above a certain dollar amount with the 
federal government to refrain from disciimination and to have “affirmative action” 
programs.) The Justice Department’s civil rights division brings lawsuits against public 
employers (state, county, and municipal governments and the like, including fire and 
police departments, for example); the Equal Employment Opportunity Coimnission 
brings lawsuits against private employers (so long as tliey have at least 15 employees). 

This paper will focus on the civil rights division, since it is unclear whether there 
actually is a Bush administration EEOC. The EEOC considers itself a “quasi- 
independent agency,” and, indeed, while the president does designate the chaimian, he 
appoints commissioners only when their staggered five-year tenns expire. The 
commissioners do not seive, dien, at the pleasure of tire president, and indeed by law no 
more tlian three of the five can be of the same political party. Accordmgly, there need 
not be an immediate sliift m the Conuiiission’s ideological orientation upon a change in 
administration. Furthermore, tire Bush administration has been quite lackadaisical about 
filling Commission slots (and the slot for the Commission’s general counsel). For all 
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these reasons, the EEOC does not appear to be a promising place to look for making 
administration-to-administration comparisons. 

Witli regard to the civil rights divdsion, its employment antidiscrimination duties 
mvolve principally Title VII of the 1964 CMl Rights Act, 42 U.S.C. sec. 2000e et seq. 
(supplemented by die Equal Protection Clause of the Fourteenth Amendment, since 
generally die division’s targets are public employers), and Title 1 of die Americans with 
Disabilities Act, 42 U.S.C. 12101 et seq. (It should be noted that the employmeiit section 
is one of die division’s imie sections; die odiers enforce civil rights laws in various other 
areas, such a voting, education, housing, and so fordi.) 1 am going to focus in diis paper 
oil Title Vll, and 1 have good reasons for doing so, but it would be possible, I dunk, to do 
an interesting paper on differences between the Clinton and Bush administrations with 
respect to ADA employment discrimination cases. 1 think there have been differences; 
candidly, however, it would have doubled the length of this paper to have considered the 
ADA, too, and 1 felt 1 had to pick one or the other and— again, candidly— 1 personally have 
been more interested in Title Vll cases (particularly the ones involving race and 
etiniicity), and 1 dunk the differences between the tw'O administrations have been more 
clear-cut with respect to Title Vll than with respect to the ADA. 

Title Vll forbids discrimination on the basis of “race, color, religion, sex, or 
national origin,’’ Cases in employment about “color” per se are rare. Religion cases are 
more common, but, interestmgly, 1 do not tliink diere are dramatic differences in the two 
administrations in diis area, since both have been fairly hospitable to ensuring that 
employers (a) refrain from outright disparate treatment on die basis of religion, and (b) 
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provide the “reasonable accommodation” that Title VII also requires employers to make 
for religious practice. 

Most of tlie division’s Title VII work, in any event, is about race, sex, and 
etluiicity. (Tlie Supreme Court mled early on that “national origin” means, essentially, 
etluiicity. Espinoza v. Farah Manufacturing Co., 414 U.S. 86 (1973).) 

One can classify tlie division’s Title VII work further. Tliere are “disparate 
treatment” cases and “disparate impact” cases, and tliere are “reverse disciiniination” 
cases (i.e., tliose alleging discrimination against wliites, or against males, or both) and 
“traditional” cases (alleging discrimination against minorities or women). Disparate 
treatment cases allege that the alleged victim was treated differently and worse because 
of his race, ethnicity, or sex. Disparate impact cases, on the other hand, attack an 
employment criterion of some sort (say, to give the classic instance, a high-school 
diploma) as having an unjustified and disproportionate result with respect to a protected 
category (say, African Americans) — and do not allege that the criterion is itself by its 
temis discriminatory, or was chosen in order to discriminate, or has not been applied 
evenhandedly to all groups. 

Disparate treatment cases on behalf of women and minority groups can'y no 
ideological baggage; there is no difference in die zeal with wliich they are pursued from 
admiuisti'ation to adminisnation, nor should w'e expect there to be. To be sure, die 
remedies souglit may vary (e.g., the use of quotas), and conservative administrations w'ill 
be somewhat less willing to pursue exotic evidendary dieories. But no one has a problem 
with fighting actual discrimination against women and minorities, and any administration 
is only too happy to pursue such lawsuits. 
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This is not tme, however, with respect to cases that allege discrimination against 
whites or males, and tliere is evidence — and one would suspect a priori — tliat this is also 
not tme with respect to disparate impact cases. Tlie disparate impact approach inevitably 
pushes employers to abandon perfectly legitimate selection ciiteiia and to ensure against 
liability by “getting tlieir numbers right”— i.e., employing surreptitious quotas. See Roger 
Clegg, Disparate Impact in the Private Sector: A Theory Going Haywire (2001) 
(National Legal Center for the Public hiterest monograph); Roger Clegg, “The Bad Law 
of ‘Disparate hnpact,’” Public Interest (Winter 2000). (This is so, by the way, not only in 
employment, but in other areas, such as housing.) Conservatives dislike these two 
consequences more than liberals do. Tims, as we shall see, the Chntou administration did 
not like to bring reverse discrimination cases, which the Bush administration was 
sometimes willing to bring; and the Clinton administration appeared to be more willing to 
bring disparate impact cases than the Bush administration has been. 

A word on methodology. The author has kept careftil tabs on the filiitgs of the 
civil rights division from May 1997 until tlie present; he worked iu the first Bush 
administration, and w'as acmally in the civil riglits division there until July 1991 (and he 
continued to work on some civil riglits matters even after tliat); from 1 anuary 1993 until 
May 1997, he follow'ed the civil riglits activities of the Clinton administration, although 
not as closely as before and after tins period. Nonetheless, the paper will proceed in the 
most part anecdotally— or, if you will, qualitatively rather than quantitatively for its 
assessment-smce numbers of filmgs alone would not be very illuminating (after all, 
times change, case law develops, not all cases are equal, and sometimes good results are 


achieved without a lawsuit). 
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Affirmative Discrimination Cases 

I am going to label cases that challenge discrimination against nonminorities and 
men as “affinnative discrimination cases.” They are frequently lefeired to as “reverse 
discrimination” cases, but 1 prefer tlie plnase coined by Nathan Glazer, because it is both 
more accurate and more stinging. 

Tlie Clinton administration’s discomfoit with such cases became apparent early 

on, in Taxman v. Piscataway Township Board of Education. Tlie prior Bush 

administration had joined in a wlhte female schoolteacher’s lawsuit against her school 

board’s decision to lay her off, rather than a black teacher, because of a desire to ensure 

greater faculty “diversity.” Tiie Clinton administration did not simply drop out of the 

case; it switched sides. For a discussion of the Piscataway case, see Teny Eastland, 

Ending Affirmative Action: The Case for Colorblind Justice 1 09- 115 (1 996). 

The Piscataway flip-flop was dramatic and high-profile; usually the nudge toward 

quotas is much less overt. For instance, as 1 testified at division oversight liearings in 

1998 (Testimony of Roger Clegg, Feb. 25, 1998 (emphasis in original), available at 

http://judiciaiy.house.gov/legacy/222323.hmi.): 

probably few people noted tliat the Division signed a consent decree on April 14, 
1997, whicli was filed in court on June 19, 1997, in its law'suit against the 
Arkansas Department of Corrections (ADC) for sex disciiminatiou in 
employment. Fewer still know about paragraph 5 of tlie consent decree, w'hich 
requires tlie ADC to "seek in good faith to aclneve the employment of women in 
coiTectional officer positions at correctional institutions housing male offenders in 
numbers approximating their application for, and ability to qualify for, such 
positions. Absent explanation, the parties expect the ADC to hire women for 
entry-level [positions] ... at a rate thcu approximates the female applicant flow for 
such positions. ...It is also expected that the ADC will promote women ...at least 
in proportion to their representation in the class of qualified employees applying 
for promotion. " Paragraph 6 then pimddes: "Failuie to obtain a particulai' female 
applicant flow or hiring or promotion rate is not by itself a violation of this 
Decree, hut may prompt an inquiry by the United States. " 1 suspect tliat no one 
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has any doubt that these provisions are telling tlie ADC to meet its quota, or else. 
Assuming that it makes sense to have female prison guards in male prisons, there 
is still no justification for quota hiring. Incidentally, this case was pointed to by 
the administration's witness at your last oversight hearing as "[o]ne of the 
Division's most significant recent achievements . . Of course, the administration 
did not mention the quotas. 

The civil rights division took at similar position in its brief to the U.S. Court of 
Appeals for the Fourth Circuit in United States v. State of North Carolina (filed July 14, 
1998) (asking for an order tliat tlie state department of corrections “seek to hire and 
promote women rouglily in proportion to then representation in tlie pool of applicants 
qualified for liire or promotion”). 

There are otlier examples. The Cluiton administration supported an unsuccessful 
challenge to the constitutionality of Proposition 209, a California ballot-initiative diat 
banned state preferences in employment and odier areas based on race, ethnicity, or sex 
(see Bill Latin Lee’s February 25, 1998 testimony before die House Judiciary 
Subconmiittee on the Constitution). 

hi at least one instance, the Clinton adimitistration refused to act on an affirmative 
discrimination case— involving tlie Howard Cotuity, Maryland, police department, which 
was accused of “applying a different, higher cut-off score to evaluations of white male 
applicants than it was to female and minority applicants”— that had been referred to it by 
the EEOC. In its refeiral, the Commission wa.s quite clear that something was amiss: It 
found that Howard County "admits to having treated minority and female candidates 
more favorably diaii wliite male candidates," and that, based on "the evidence obtained," 
"there is reasonable cause to believe" that Howard Comity "has engaged in a pattern and 
practice of discrimination" against die complainant and "wMte males as a class." Howard 
County, the EEOC concluded, "has violated Title VII of the Civil Rights Act of 1964 by 
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giving impennissible consideration to applicatits' race and sex in making police officer 
selection decisions.” But the division deliberated for 10 months and then told the 
complainant, without giving any explanation why, that “we will not file suit.” See Roger 
Clegg, “Leeway on Bias Cases,” Washington Times, Nov. 28, 1999, page B3. 

On August 12, 1998, tlie division filed a brief in the U.S. Court of Appeals for tlie 
Second Circuit in Hayden v. County of Nassau, arguing that it w'as not a violation of Title 
VII to redesign a test deliberately so that few'er wliites and more blacks will pass it. For a 
collection of division affirmative discrhmnatioii— and disparate impact— cases, filedjustin 
1998, see Roger Clegg & Clint Bolick, Defying the Rule of Law: A Report on the Tenure 
of Bill Lann Lee, “Acting ” Assistant Attorney General for Civil Rights (February 1999). 
Things did not improve in 1999. See Roger Clegg, “Lee’s Record at Justice,” 

Washington Times, August 24, 1999 (the division, in the first half of 1999, “[ejntered a 
settlement agreement in United States v. New York City Board of Education that 
included this provision: ‘If the aforementioned test preparation sessions are 
oversubscribed, preferences will he given to black, Hispanic, Asian and women 
applicants’”; the division also “|e|ntered an agreement requiring race-conscious 
recruitmg, liiring, and retention policies in Lee vs. Elmore County Board of Education”). 

Tlie Bush administration, on die other hand, has been whiling to defend the Title 
VII rights of men and nonminorities. Just widiin the last year, in widely publicized cases, 
it has successfully challenged graduate fellowships at Southern Ilhnois University under 
Title VII, on die grounds diat they excluded men and certain non-undenepresented 
(overrepresented?) etluiic groups (like wliites and Asians); and Langston University’s 
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policy of paying black professors more than nonblack professors (a white female 
professor was tlie complainant). 

It has also moved to amend or dismiss old consent decrees that contained 
affimiatively disciiminatory quotas. For instance, according to an April 9, 2002 article in 
tlie Los Angeles Times (“Firefighter Hiring Quotas Ended,” by David Rosenzweig): “The 
Justice Department’s civil riglits division and the Los Angeles city attorney’s office, 
parties to the 1974 agreement [that “requirefed] that half of all Los Angeles firefighters 
be Ihred from the ranks of blacks, Latinos and Asians to alleviate racial disparities”], filed 
briefs in March asking tlie judge to scrap the racial hiiing quotas.” The division made a 
similar filing last year witli respect to die hidiauapolis police and fire departments. 
Editorial, Indianapolis Star, October 13, 2005. 

Other anti-affirmative discrimination actions by the civil rights division in the 
Bush administration include a July 26, 2005 challenge to fire depaitment dual lists filed 
against the City of Pontiac, Michigan; a July 29, 2003 consent decree against Greenwood 
Coinmuiiity School Corp. hi hidiana; and an October 1, 2001 consent decree against the 
City of Bastrop, Louisiana. 

Additional evidence that diere was a clear difference in enforcement philosophy 
m this area between the two administrations can be drawn from the nonemploynient 
context-most ch'amatically, the University of Miclugau cases involving affirmative 
discmmnation m student admissions. Hie Chntoii administration filed an amicus brief in 
die lower courts defending the university’s discrimination; before die Supreme Court, die 
Bush administration took die position that the discrimhiation was illegal. (The Supreme 
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Court, of course, split the baby iu two, upholding the law school’s discrimiuatioii but 
striking down the undergraduate admissions policy.) 

The Clinton administration also had defended tlie University of Washington law 
school’ s affirmative admissions disa'imination iu Smith v. University of Washington Law 
School, Nos. 99-35209 et seq. (tiled in the U.S. Court of Appeals for die Ninth Circuit on 
Sept. 16, 1999), and supported race-based student assigiunents at the K-12 level (e.g., in 
amicus briefs filed on July 21, 1998 with die U.S. Court of Appeals for the Fourdi Circuit 
in Tuttle v. Arlington County School Board-, iu 1999 in another Fourdi Circuit case, diis 
one ill Maryland, Eisenherg v. Montgomery County Public Schools-, and iu die Second 
Circuit on April 22, 1999 (No. 99-7186) iu Brewer v. West Irondequoit Central School 
District). 

The Bush adininistiation, on the other hand, has been willing to challenge 
antiwhite harassment under the Voting Rights Act (United States v. Brown, No. 4:05 CV 
33 TSL-AGN (S.D. Miss. 2-17-05)). 

As the careful reader may glean from the foregoing lists, it is not so much tliat the 
Bush administration has filed a large number of anti-affiimative action cases (in any 
context), but diat at least it has been willing to file some, and has been unwilling to 
defend affumative discriniuiation. I am aware of only one mstance in wliich die Clinton 
administration filed a brief opposing affirmative discrimination; in the summer of 1998, it 
did so in Maryland federal district court, in United States v. New Baltimore City, on 
behalf of a wliite applicant for middle-school assistant principal; even here, however, it 
might have been motivated more out of a desire for racial homogeneity in the school 
system than simple nondiscrimination. (As noted above, however, my really close 
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monitoring of the division’s filings in the Clinton administration did not begin until 1997, 
so it is possible that it defended a white or male or two before then.) And, of course, it 
was quite aggressive in defending such affkmative discrimination. 

Disparate Impact Cases 

As noted, we would expect there to be more endiusiasm in a liberal administration 
tlian m a conservative administration for disparate impact cases. And that is apparently 
tlie case. 

Hie House Judiciary Coimmttee’s Subconmiittee on the Constitution devoted a 
substantial part of two oversight heatings to testimony that the Cluiton adtniuistratiou 
was bringing abusive disparate-impact employment cases, hi May 1997, it heard 
testimony “about the Division’s abuse of disparate impact theory in its challenges to the 
use of written exams by police and fire departments,” focusing in particular on its lawsuit 
against the Torrance, California, police and fire departments. On February 25, 1998, 
there was similar testimony about the division’s lawsuit against Garland, Texas. 
Testimony of Roger Clegg, Feb. 25, 1998, available at 
http://iudiciar\'.house.gov/legacv/222323.hQn . 

Otlier examples of Clinton admuiistratiou disparate-unpact challenges include 
United States v. New York City Board of Education (E.D.N. Y. settlement agreement 
dated Feb. 11, 1999) (disparate -impact challenge to school-custodian test); United States 
r. City of Belleville, No. 93-CV-0799-PER (S.D. 111. 1998) (disparate-unpact challenge to 
written and physical tests for fuefigliters and police); Pietras v. Board of Fire 
Commissioners of the Farmingville Fire Dist., No. 98-7334 (amicus brief filed in the U.S. 
Court of Appeals for the Second Circuit on Jan. 20, 1999) (challenging disparate -impact 
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on women of firefighter physical-fitness requirements). On the aggressive stance of the 
Clinton administration with respect to the disparate-impact approach generally (in 
employment and nonemployment contexts), see my Public Interest and NLCPI pieces, 
supra\ and Roger Clegg, “Distoiting ‘Equal Opportunity,”’ Regulation, Summer 2001, 
pp. 44-45. 

The division was also criticized when it “sued the Pliiladelplua area’ s regional 
transit police for discruidnatiug against female applicants by requuing them to be able to 
run 1.5 miles in less titan 12 minutes.” Testimony of Roger Clegg, Feb. 25, 1998, 
available at http://iudici;trv.house.gov71egacv/222323.htm . hi tliis litigation, the division 
took tlie position tliat tliis requirement was “um-elated to job perfomiance” and that there 
should be different standards for ttien and women. Id 

The division dropped out of this lawsuit during the first year of the Bush 
administration. The decision to do so, which was announced just after September 1 1, 
2001 , was made easier by the events of that day, which made it unappealing to argue that 
some tninimum level of physical conditioning is desirable for police officers, A division 
spokesman said, “We feel it is critical to public safety that police and firefighters be able 
to run, climb up and down stab's to rescue people quickly under the most trj'big of 
cb'cutnstances.” Quoted in Roger Clegg, “Tripped Up,” Legal Times, Febiuary 18, 2002, 
page 36. 

Tliere have been, accordingly, fewer disparate-impact employment cases filed 
under the Bush adimnistration (and, in tlie nonemploymeut context-in housmg, for 
mstance-it has also been less willmg to push the outside of the disparate-unpact 
envelope). This does not mean, however, that the Bush administration never brings 
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disparate-impact challenges, even to police and firefighter requirements. It recently won 
a case against Erie, Pennsylvania, in which it had claimed that the city’s physical fitness 
test for police officers--in paiticular, the push-up and sit-up components to it— had an 
illegal disparate impact on women. Department of Justice press release, dated December 
14, 2005, available at http://www.usdoj,gov/opa/pr/2005/December/05_crt_667.html. 
Conclusion 

I have noted hi the past that tliere are four basic differences on piinciples and law 
tliat separate relatively liberal administrations (like Clinton’s) and relatively conservative 
ones (like Bush’s) when it comes to civil riglits enforcement. Roger Clegg, “Do tlie Right 
Tlung,” Legal Times, February 19, 2001. I’ve discussed two of tliem here: 

Conservatives are ttiore willing to challenge affinnative discrimination, but less 
enamored of disparate-impact lawsuits. The other two differences involve federalism and 
the free market: Conservatives are more sensitive to federal-versus-state divisions of 
power and competence, and more skeptical about the government second-guessing 
economic decisions made by the private sector. 

I should conclude by sayiug that it is not necessarily a bad tiling that enforcement 
policies should differ from admhiistration to administration. The executive branch 
should not urge interpretations of die law dial it does not itself beheve aie a fah' reading 
of the underlying statutory or constitutional texts, and m particular it should not be 
hifluenced by simply small-p political considerations. But there are legithnate 
differences in how to interpret statutes among enforcement officials, just as there are 
among judges. 
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Moreover, even if two officials interpret a statute the same way, tliey might not be 
equally zealous in enforcing it. Law eiifoncemeiit agencies have finite resources, and 
tliey must set priorities. Those priorities may change over time; antiblack disciimhiation 
might be a greater problem in 1964 tlian 2006, and anti-Muslun discriiithiation may be a 
bigger problem in 2006 tlian in 1964, for instance. Moreover, officials may just believe 
tliat ceitain kinds of discrhinnation tlireaten society more than others; one administration 
might be more upset about sex discrimination in the workplace, anotlier by race 
discrimination in housing. 

Elections have consequences, as tliey should. Roger Clegg, “Marclung Orders,” 
Legal Times, April 29, 2002. 

Roger Clegg is president and general counsel of the Center for Equal Opportunity in 
Sterling, Virginia. From 1982 to 1993, he screed in the U.S. Department of Justice, 
including four years (from May 1987 through July 1991 ) us a deputy in the civil rights 
division. He is a graduate of Rice University and Yale Law School. 
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Mr. Nadler. Thank you. 

And I will commend the witness for coming in under 5 minutes. 

Mr. Henderson, Wade Henderson? 

TESTIMONY OF WADE HENDERSON, PRESIDENT AND CEO, 
LEADERSHIP CONFERENCE ON CIVIL RIGHTS 

Mr. Henderson. Good morning, Mr. Chairman. And thank you. 
Members of the Subcommittee, for the opportunity to appear before 
you. Indeed, my name is Wade Henderson. I am president of the 
Leadership Conference on Civil Rights. 

The Leadership Conference is the Nation’s premier civil and 
human rights coalition, with approximately 200 national organiza- 
tions working to build an America as good as its ideals. 

The Leadership Conference has coordinated the national legisla- 
tive campaigns on behalf of every major civil rights law since 1957, 
including the work to pass the historic 1957 Civil Rights Act, which 
created the Civil Rights Division 50 years ago this year. 

Now, the recent allegations that eight U.S. attorneys were fired 
to further a political agenda were surprising to many. To those of 
us who have been watching the Civil Rights Division over the past 
several years, it was not. 

Over the last 6 years, we have seen politics trump substance and 
alter the prosecution of our Nation’s civil rights laws in many parts 
of the Division. 

We have seen career civil rights Division employees — section 
chiefs, deputy chiefs and line lawyers — forced out of their jobs in 
order to drive political agendas. We have seen whole categories of 
cases not being brought, and the bar made unreachably high for 
bringing suit in other cases. 

We have seen some outright overruling of career prosecutors for 
political reasons, and also many cases being slow-walked to death. 
For example, in the Housing Section alone, the total number of 
cases filed has fallen 42 percent since 2001, while the number of 
cases involving allegations of race discrimination has gone down by 
60 percent from 20 in 2001 to eight in 2006. 

Changes in Administration have often brought changes in prior- 
ities within the Division, but these changes have never before chal- 
lenged the core function of the Division. 

And never before has there been such a concerted effort to struc- 
turally change the Division by focusing on personnel changes at 
every level. 

The Division’s record on every score has undermined effective en- 
forcement of our Nation’s civil rights laws, but it is the personnel 
changes to the career staff that are in many ways most disturbing, 
for it is the staff that builds trust with communities, develops the 
cases, negotiates effective remedies. 

Career staff has always been soul of the Division, and it is under 
attack. The blueprint for this attack appeared in an article in Na- 
tional Review in 2002. 

The article entitled, “Fort Liberalism: Can Justice’s Civil Rights 
Division be Bushified,” argued that previous Republican adminis- 
trations were not successful in stopping the Civil Rights Division 
from engaging in aggressive civil rights enforcement because of the 
entrenched career staff. 
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The article proposed that “the administration should perma- 
nently replace those section chiefs it believes it can’t trust and, fur- 
ther, that Republican political appointees should seize control of 
the hiring process, rather than leave it to career civil servants,” a 
radical change in policy. 

It seems that those running the Division, however, did get the 
message. To date, four career section chiefs have been forced out 
of their jobs, along with two deputy chiefs, including the long-serv- 
ing veteran who was responsible for overseeing enforcement of sec- 
tion 5 of the Voting Rights Act. 

The amount of expertise in civil rights enforcement that has been 
driven out of the Division will be difficult to recapture. 

Fifty years ago, the attempt to integrate Little Rock High School 
demonstrated the need for the Federal Government to finally say, 
“Enough.” Enough of allowing the States to defy the U.S. Constitu- 
tion and the courts. Enough of Congress and the executive branch 
sitting idly by while millions of Americans were denied their basic 
rights of citizenship.” 

The 1957 act and the creation of the Civil Rights Division were 
the first steps in responding to a growing need. Now, for years, we 
in the civil rights community have looked to the Department of 
Justice as a leader in the fight for civil rights. 

In the 1960’s and 1970’s, it was the Civil Rights Division that 
played a significant role in desegregating schools in the old South. 

In the 1970’s and 1980’s, it was the Division that required police 
and fire departments across the country to open their ranks to ra- 
cial and ethnic minorities and women. 

It was the Civil Rights Division that forced counties to give up 
election systems that locked out minority voters. 

And it was the Civil Rights Division that prosecuted hate crimes 
when no local authority had the will. 

Members of the Committee, today you begin a process that is 
long overdue, a process that will help us to understand the extent 
of the damage that has been done to the Civil Rights Division and 
hopefully a road map for our way back to vigorous enforcement, in- 
tegrity and justice, and to a Civil Rights Division the Nation can 
again be proud of 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Henderson follows:] 
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Good Morning- My name is Wade Henderson and 1 am the President and CEO of die 
Leadership Conference on Civil Rights. The Leadership Conference is the natiori’s pretnier civil 
and hinnaii rights coalition, and has coordinated the national legislative campaigns on behalf of 
every major civil riglits law since 1957, including the work to pass the lustoric 1957 Civil Rights 
Act which created the Civil Rights Division 50 years ago this fall. The Leadership Conference's 
ahnost 200 member organizations represent persons of color, women, childien, organized labor, 
individuals with disabilities, older Americajis, major religious groups, gays and lesbians and civil 
liberdes and human rights groups. It’s a privilege to represent d:^ civil rights coimiiuuity in 
addressing the Committee today. 

Revelations indicating that the U.S. Department of Justice may have fired eight U.S. U.S. 

Attorneys to further apolitical agenda* were surprising to many: to those of us who have been 

watching the Civil Rights Division, they were not. Over the last six yeat's, we have seen politics 

trump substance and alter die prosecution of our nation’s civil rights law’s in many parts of the 

Division. We have seen cai’ecr cHvil rights division employees - section chiefs, deputy chiefs, 

and line lawyers -- forced out of their jobs in order to drive pr)litical agendas,^ We have seen 

whole categories of cases not being brought, and the bar made uiutjachably liigh fur bringing suit 

* Lipton, Eric and David Jolmston. "Gonzales’s Cridcs See Lasting, hnpi-oper Ties to Wliite 
House." The New Yor'k Times . 15 March 2007. 
<http://www.nvtimfcs.com/2(X)7/03/i5/washinaton/l5iustice.html > 

Eggen, Dan and John Solomon. "Firings Had Genesis in White House: Ex-Counsel Miers First 
Suggested Dismissing Prosecutors 2 Years Ago, Documents Show." Tlie Washington Post , 13 
March 2007: AOl. 

Johnston, David. "Justice Dept. Names New Prosecutors, Forcing Sotne Out." The New York 
Times . 17 January 2007. 

<bttp:/./www,nvtimes.cuni/2007/01/17/washmgton/17iustice.html7ex=1174536000&en=585b767 

248eb6b75&ei=5070 > 


Savage, Charlie. “Civil Rights Hiring Shifted in Bush Era: Conservative leanings stressed.” 
Boston Globe. 23 July 2006. 
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in other cases. We have seen st>me outright overruling of career prosecutors for political 
reasons,^ and also many cases being “slow walked,” to death. 

Recently, the Leadersliip Conference released a report entitled “Tlie Bush Adniiiiistratioii 
Takes Aim: Civil Rights Under Attack," which catalogued many examples of the Bush 
Administratiori undennining civil rights and labor enforcemenL A copy of that report is 
attached. 

And the problem continues. 

Uiis year, to coimnemorate the 50^** anniversary of the creation of tlie Civil Riglits 
Division, the Leadership Conference on Civil Rights Education Fund plans to issue a 
comprehensive report on the work of the Division over the past ten years. This reptnt is being 
developed in conjmicdon with many of otu mcinbcr organizations, including the Lawyers’ 
Committee for Civil Rights Under Law, the NAACP Legal Defense and Educational Fund, 
People for die American Way, Mexican American Legal Defense and Educational Fund, Asian 
American Justice Center, NAACP, National Partnership for Women and Families, National Fair 
Housing Alliance, American Association of Persons with Disabilities, National Disability Rights 
Network, American Civil Liberties Union, Anti-Defamation League, National Comicil of La 
Raza and many others. The following is a brief description of some of the repoit’s preliminary 
fmdmgs. 

In general, the concerns that we have with the enfotx^meiu within the Civil Rights 

Division fall into tlnee broad categories: (1) a significant dixip off in tlie number of cases 

brought overall: (2) a shifting of prioirties aw'ay from traditional enforcement areas, where the 

' Eggen, Dan. "Criticism of Voting Law Was Overruled: lustice Dept. Backed Georgia Measure 
Despite Feai's of Discrimination." Die Washington Post. 17 November 2005: AOl: Eggen, Dan. 
"Justice Staff Saw Texas Distiicting As Illegal: Voting Rights Finding On Map Pushed by 
DeLay Was OveiTuled.” The Washington Post 2 December 2005: AOl. 
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Division has long played a unique and significant role, and (3) politicization of personnel 
decisions and substantive decision-making within the Division. 

Reduced Level of Enforcement 

Over the last six years, the Civil Rights Dmsionhas brouglu fewer cases across die 
board. In the area of employment, since January 20, 2001, the Bush Administration has filed just 
35 Title VII cases, or an average of approximately six cases per year. This number includes five 
cases in which the DOJ intervened in ongoing litigation and two cases initiated by the U.S. 
Attorney’s Office for tlie Southern District of New York (using its own resoui'ces), By 
comparison, the Clinton Administration filed 34 cases in its first two years in office. By the end 
of its tenn in office, the Clinton Administration had filed 92 complaints of employment 
disciimination or more dian eleven cases per year. 

Similar trends can be seen in the work of the Housing and Civil Enforcement Section. 
Since 2001, die number of cases die Section has filed overall has fallen precipitously from 53 in 
2001 to 31 in 2006. One major diiip off in case handling has been w’ith cases involving 
allegations of race discrimination. Since 2001 , the number of race ca.ses the Section has filed has 
fallen by 60 percent (from 20 to 8). There has also been a precipitous decline in the nmnbcr of 
testing cases filed in the past four years especially. 

Shifting Priorities 

On the issue of priorities, the Employment Litigation Section has filed few cases on 
behalf of African Americans in recent years. In fact, the Section has directed a portion of its 
precious resources to “reverse discriinination” cases on behalf of wiiite individuals. In odier 
cases, the Section abandoned well-established government positions. In two recent Supreme 
Conn cases, the Solicitor General refused to defend the longstanding legal positions of the Equal 




145 


Leadership Conference on Civii Flights 
Page 5 

Emploj'ment Opportunity Commission, opting instead for a mote restiictive reading of Title VII. 
Ill these cases, the Employment Section eitlierfailed to advocate for the EEOC’s position or was 
ineffective in attempting to direct policy toward agg ressive enlbrceineiit. 

In 2003, DOJ announced tliat it would no longer tile disparate impact cases involving 
housing discrimination (HUD HUB Directors’ meeting Rhode Island 2003). DOJ's decision was 
a sharp break from DOJ ’ s decades-long, bipartisan policy to aggressively litigate these cases. 

Disparate impact cases are crucial in tlie fight against housing discrimination. Many 
rental, sales, insmance, and related policies are not discriminatory on tlieir face, but have a 
disparate impact on members of ptxnected classes. Among those that arc more subtly 
discriminatory, some have a discriminatory intent and others have a discriminatory impact. Even 
though there may not be any intent in the policy, it can liave just as detrimental an effect on 
individuals and families trying to find housing. Examples of disparate impact include: (1) a limit 
on die number of persons per bedrwni to one, wliich has a disparate intact against families with 
children, and (2) a minimum loan orinsurancc amount, w'hich has a disparate impact against 
propenies in minority neighborhoods. Tlie federal government is often the only entity with the 
capacity to investigate and litigate such fairhousiug complaints. 

The Voting Section did not file any cases on behalf of African American voters during a 
five-year period between 2001 and 2006 and no cases have been brought on behalf of Native 
American voters for the entire administi’ation. In addition, during the same five-year period, the 
Depailiiieut only filed one case alleging minority vote dilution in violation of Section 2 of die 
Act. Section 2 vote dilution cases are particularly important because die end result - an election 
system that enables minority voters to have an equal opportunity to elect its candidates of clioice 
- has a significant positive impact on minority voters. 
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Recently, the Civil Rights Division has come under intent scmiiny from civil riglits 
organizations and community leaders regarding cases that have been filed that appear to extend 
beyond tlie Division's liistorical mandate. Perhaps the most scrutinized of these cases was the 
Voting Section's recent litigation on behalf of white voters in Noxubee, Mississippi. This case 
recently went to trial and a decision is pending. However, the Division must deal with and 
respond to growmg distrust among minority co mmuni ties who feel incrcasmgly abandoned and 
marginalized by the Division's litigation choices and priorities. 

Furtliennore, the Department has gone out of its way to take legal positions that have 
restricted civil rights. For example, the Division filed an (itnkm curiae brief in a 2004 Michigan 
case involving provisional ballots where the goveniment argued that the Help America Vote Act 
permitted states to reject -ji^ovisionul ballots solely on the basis that tlie voter did not cast the 
ballot in the proper precinct. 

In the employment context, tlie Division unsuccessfully sought to dismiss a case in the 
middle of litigation, which would have pennitted the employer to use a discriminatory and 
invalid selection test."* 

Tlicsc filings, and many others, illustrate hostility toward the goals of effective civil 
rights enforcement. 

Politicization of the Division 

In the Voting Section, several decisions appear to have been made in which political 
considerations trianped the Civil Riglits Division’s obhgation to enforce die Voting Riglits Act. 
Tliese decisions also suggest that tlie Dhdsion is no longta" following its own guidance regaiding 
the manner for making Section 5 preclearance determinations. Tn 2(X)2, the administration 
intentionally delayed makhig a determination on a Mississippi Congressional plan drawn by a 
■' Unired States v. Buffalo Police Department, No. 73 CV-414 (W.D.N.Y.). 
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state appellate court so that a plan diat favored RepubUcans di'awiiby federal judges would be 
used instead.^ In 2003, the political appointees disregarded a reconmieudation that a Texas 
Congressional redistiictuig plan be objected to because it resulted in the retrogression of 
minority voting strengtli.® That plan w'as later struck dow'n, on other giuunds, by the Supreme 
Court.^ In 2005, the administration precleared Georgia’s goveniinent-issued photo identification 
law' despite numerous comment letters outlining the impact diat the law would have on minority 
voters and over the recommetidation of an objection ffoni the majoi ity of the staff w ho w'orked 
on it.^ The law was later found unconstitutional by a state and federal courts,”^ 

Cotnpounding all of these problems are the major changes in personnel across the 
Division that have resulted in the loss of dedicated career staff, low morale, and a decrease in 
productivity. 

Changes in Administration have often brought changes in priorities within the Division, 
but diese changes have never before challenged die core functions of die Division. And never 
before has there been such a concerted effort to stiucturally change the Division by focusing on 
personnel changes at every level. 

The Division’s record on cvciy score has undermined effective enforcement of our 


^ Rosenbaum, David E. "Justice Dept. Accused of Politics in Redistrictiug." The New York 
Times, 31 May 2002: A14. 

^ Eggen, Dan. "Justice Staff Saw Texas Districting As Illegal; Voting Rights Finding On Map 
Pushed by DeLay Was Ovetruled." The Washington Post. 2 December 2005: AOl ; 

Section 5 Recoiniueudatiou Memorandum, December 12, 2003 re: House Bill 3 (Congressional 
Redistrictiug Plan Enacted by tlie Texas Legislature) (2003-3885) and House Bill 1 (Extension 
of congressional candidates filing period, moving primary election date, procedures for 
canvassing, late counting of ballots) (2003-3917). http://w^w-w.w'a.shinutonDust,cum/wD- 
srv/nation/dociinients/texasDOJmemo.ixif, last viewed March 20, 2007. 

^ League of United Latin American Citizens v. Perry, 547 U.S. (2006) 

^ Section 5 Recommendation Memorandum, August 25, 2005 lu: Act No. 53 (H.B. 244) (2005). 
http://wwvw-was]iinctonpost,com/'wT)-srv/Dcditics/docmiieois/doiaadocsl 11. pdf last viewed 
March 20, 2007. 

^ Common Cause of Georgia v. Billups, No. 4:05-CV-020I-HLM (N.D. Ga. Oct. 18, 2005) 
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nation’s civil rights laws, but it is the personnel changes to career staff that are, in many ways, 
most disturbing. For it is the staff that builds trust with communities, develops the cases, and 
negotiates effective remedies. Career staff has always been die soul of the Division, and it is 
under attack. 

The Blueprint for this attack appeared in an article in National Review in 2002. The 
article, “Fort Liberalism: Can Justice’s civil rights division be Bushified,” argued that 
previous Republican administrations were not successful in stopping the civil rights division 
from engaging in aggressive civil riglits enforcement because of the “entrenclied” caieer staff. 
The article proposed that “the administration should permanently replace those [section chiefs] it 
believes it can’t trust," and further, that “Republican political appointees should seize control of 
the hiring process,” radier titan leave it to career civil servants - a imlical change in policy, It 
seems that those running the Division got the message. 

To date, four career section chiefs have been forced out of their jobs, along with two 
deputy chiefs, including the long serv'ing veteran who was responsible for overseeing 
enforcement of section 5 of the Voting Rights Act. 

And, according to a July 2006 aiiiclc in the Boston Globe, “[hjircs with traditional civil 
rights backgrounds - either civil rights litigators ormembei-s of civil rights gmups - have 
phmged. Only 19 of the 45 lawyers [42 peieentj hired since 2003 in [the employment, appellate, 
and voting] sections were experienced in civil rights law and of those, nine gained their 
experience either by defending employers against discrimination lawsuits or by fighting against 
race-conscious policies.” By contrast, “in the two years betbiie the change, 77 percent of those 
who were hired had civil rights backgrounds.” And “fnileanwhile, conservative credentials [of 

Miller, John J. "Fort Liberalism: Can Justice's civil rights division be Bushified?" National 
Review. 6 May 2002. 



149 


Leadership Conference on Civil Flights 
Page 9 

those hired] have risen sharply. Since 2003, the three sections liave liired 1 1 lawyers who said 
they were nienihers of the conservative Federalist Society. Seven hires in the three sections are 
listed as inenibers of the Republican National Lawyers Association, including two who 
volunteered for Bush-Cheney campaigns.” 

Tlie reporter noted that current and former Division staffers “echoed to varying degrees” 
that this pattern was what they observed. 

The amount of expertise in civil rights enforcement that has been driven out of the 
Division will be difficult to recaptine. 

Fifty years ago, the attempt to integrate Little Rt>ck High Sch<x)l demonstrated the need 
for the federal government to finally say “enough.” Enough of allowing the states to defy the 
U.S. Constitution and the courts. Enough of Congress and the Executive Branch sitting idly by 
while millions of Americans were denied their basic rights of citizenship. The 1957 Act and the 
creation of tlie Civil Rights Division were first steps in responding to a growing need. 

For years, we in the civil rights community have Uniked to the Departrnent of Justice as a 
leader in the tight for civil rights, in the 1 960s and 1970s, it was the Civil Rights Division that 
played a significant role in desegregating schools in the old South, hi the 1970s and 1980s, it 
was the Civil Rights Division that required police and tire depaitinents across the country to 
open their- ranks to racial and ethnic minorities and women. It was the Civil Rights Division that 
forced counties to give up election systems that locked out minority voters. And it was the civil 
rights division tliat prosecuted hate crimes when no local autliority had the will. 

Members of the Committee, today you begin a process tliat is long overdue. A process 
that will help us to understand the extent of the damage that has been done to the Civil Rights 
Division, and - hopefully - a roadmap for our way back to vigorous enforcement, integrity, and 
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justice. And a Civil Rights Division tlie nation can again be proud of. 
Thank you. 
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The Record of the Employment Litigation Section 
under the Bush Administration 


Since its creation fifty years ago, the Employment Litigation Section of the Department 
of Justice’s Civil Rights Division has been at the forefront in protecting our citizens against 
illegal employment discrimination. For decades and through various adminisnations, the 
Employment Section was view'ed as an aggressive and effective cnt()rcer of Title Vll. Under the 
cuiient Adininistration, vigorous enforcement of equal employment opportunity laws has 
suffered. The Department of Justice has strayed from its historic mission and traditions. As 
such, careful oversight of its woiL is particularly cridcal at tliis time. 

The Employment Litigation Section of the Civil Rights Division is tasked with an 
important role. The Section is responsible for aggressively enforcing the provisions of Title VTT 
of the Civil Riglits Act of 1964 against state and local govenunciit employers.^^ Title Vll 
proliibits discrimination in employment based upon race, sex. religion and national origin, The 
enforcement authority of the Employment Section derives from sections 706 and 707 of Title 
VII.'' Section 706 of Title VII authorizes the Attorney General to file a suit against a state or 
local goveiiuiieut employer based upon an individual charge of discriiimiatioii tliat has been 
refeired to the Department of Justice by the EEOC. Section 707 authorizes the Attorney General 
to bring suit against a slate or local government employer where tlicrc is reason to believe cliat a 
“pattern or practice” of employment disaimination exists. Tlicse air cases that seek broad 
systemic refonn of a selection practice that adversely impacts upon the job opportunities for a 
protected group. 

Tire importance of tire Department of Justice to the effective enforcement of Title VTI 
cannot be overstated. It is the organization with the prestige, expertise, and financial and 
personnel resources to challenge discriminatory employment pi*acrices of state and local 
govenmient employers. As a general nile, private attorneys and public interest organizations 
lack die financial and personnel resoinces to act as private “Attorneys General” in the Title Vll 
enforcement scheme. 

Unfortunately, since assuming office, tlie Bush Administration has cut back radically on 
its enforcement efforts. It has not filed Title Vll lawsuits in substantial numbers and it appears to 
have abandoned serious Title VII enforcement on behalf of African-Americans. It is vital that 
the Depaitmcnt of Justice become more vigorous and out-spoken in die effort to address 
employment discrimiiiatioTi. 

DOJ has failed to vigorously enforce the equal employment opportunity laws uuder this 
Adininistration. 

A review' of enforcement acti'vdty' since 2001 reveals that the Employment Section has 


42 U.S.C. § lOOOe rr 
42 U.S.C. §§ 2000e-5 & 6. 
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failed to fulfill its mission under this Administration. Hie number of Title V 11 lawsuits filed bj' 
the Section is down considerably from prior Administrations - both Republican and Democrat. 

Since January 20, 2001 , the Bush Administration filed just 35 Title VTl cases, or an 
average of approximately six cases per year. This number includes five cases in wliicli die DOJ 
intervened in oiigoiug litigation and two cases initiated by the U.S. Attorney's Office for the 
Soudiern District of New York fusing its own resoui'ces). By comparison, the Clinton 
Administration filed 34 cases in its first two years in office. By die end of its teim in office, die 
Clinton Administration had tiled 92 complaints of employment discrimination or more than 
eleven cases per year. Standing alone, the lack of Title VTI enlbrcetnent by the Employment 
Section is grave cause for concern. 

Furthennore, the mix of cases filed also has changed. Tlie Section has filed few cases on 
behalf of African Americans. In fact, the Section has directed a portion of its precious resources 
to “reverse discrimination” cases on behalf of white individuals. In odier cases, the Section 
abandoned well-established government positions. In two recent Supreme Court cases, the 
Solicitor General refused to defend the longstanding legal positions of the Equal Employment 
Opportunity Commission, opting instead for a more restrictive readii^ of Title VII. In these 
cases, the Employment Section either failed to advocate for the EEOC’s position or was 
ineffective in attempting to direct policy toward aggressive enforcement. Compounding these 
problems are major changes in personnel tliat have rcsnlted in the loss of dedicated caieer staff, 
low morale, and a decrease in productivity. Each of tlie concerns is addressed in more detail 
below. 

DOJ has failed to enforce Title VII vigorously to address discrimination against 
individuals. 

DOJ has the authority to bring suit on behalf of individual plaintiffs under section 706 of 
Title VII. Individuals who believe they are the victims of employment discrimination may file a 
charge of discrimination with the Equal Employment Oppoitunity Commission. Tf the charge of 
discrimination is against a state or ItKal govenunent employer, tlie EEOC may refer the charge to 
the DOJ following a detennination that the charge has merit and efforts to resolve the matter 
voluntarily have failed. 

DOJ receives more clian 500 of these referrals from the EEOC each year. Even though 
cases brought piu'suant to section 706 referrals do not affect large numbers of employees or may 
not establish new' law, they are nevertheless important enfbrcentent vehicles. Among others, 
these cases often address unique issues of intentional or purptiseful discrimination or address 
issues tliat members of the private bar might not be qualified or able to handle, hi smaller 
communities, members of tlie private bar might not be willing to represent an individual in a suit 
against the local govenunent for fear of retaliation. 

Since the year 2000, the EECX3 referred over 3,000 individual charges of discrimination 
to the Employment Section, but the Section has filed just 25 individual cases since 2001. Thus, 


Tiit'oriiiatioii about the Eiiiployiiient Litigation Section’s complaints, court approved consent decrees and 
judgments, and out-of-court settlements can be found at htti>://'www'.usdoi.Qv>v/'crt/emT)/i)ai)ers.ittitii . 
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the Emploj'mcnt Section filed suit in less than one percent of die individual cases refeircd by 
the EEOC. By contrast, die Employment Section filed 73 individual cases duiing the previous 
Adtniuistratioti. At this rate, the Bush Administration will have filed less than half the number 
of individual Title VIT cases that were filed during the previous Administration. 

DOJ also has failed to vigorously enforce Title VII to address systemic discrimination in 
pattern or practice cases. 

Pattern or practice Title VTI cases are the most important and significant cases because 
they have greatest impact. Not only do pattern or practice cases affect a large number of 
employees, they often break new legal ground. Tliesc pattern or practice cases can eliminate 
employment and selection practices tliat have the purpose or effect of discrimuiating on the basis 
of race, sex, religion, and national origin. Pattern or practice suits are critically important 
vehicles for meaningful and far reaching reform of employment practices that unjustifiably limit 
eiiiployinent opportunities for minorities and womeu -- and the DOJ is uniquely equipped to 
bring diem. Pattern or practice suits are expensive aud require substantial expertise, Few private 
parties or organizations have the expertise or resources to Ning these suits. Thus, there is 
nobody to fill the void if die DOJ fails lo biing such suits. Unfortunately, the nmnber of pattern 
or practice cases filed during this Administration reveals that DOJ is not actively enforcing equal 
employment opportunity laws. 

The number of pattern or practice cases is a su'ong indicator to the employer community 
as to whether the DOJ is actively enforcing Title VIT. Unlike section 706 Title VTT cases, section 
707 pattern or practice cases are not dependent upon the refenal of a charge of employment 
discrimination from the EEOC. Under section 707, the Attorney General has "self- starting" 
authority to initiate pattern or practice discriiiiiuation investigations and cases against public 
employers. Over the past six years, the Employment Section has filed just 10 pattern or practice 
cases. By comparison, in just the first two years of the Clinton Admirdstiudon, die Employment 
Section filed 13 pattern or practice cases. A closer loik behind these statistics reveals further 
evidence of DOJ 's disturbing departure from vigorous enforcement of Title VTI. 

DOJ lias filed few cases on behalf of African-Americans. 

Traditionally, combating racial discrimination has been a core mission of the 
Employment Section. The Civil Riglits Division was foimed to emdicate race discrimination 
against African-Americans and, for most of its first fifteen years, it devoted all its resoiu'ces to 
this goal. Over the years, the mission of the Division expanded as new civil rights laws were 
passed and new areas of civil rights enforcement w'ere pursued by a variety of groups and 
organizations. But historically, combating disc rimin ation against African-Americans has 
remained a central priority of the Division through both Republican and Democratic 
admuiistrations. However, it is clear fixim the record of this Administration that race 
discrimination against African-Americans is a very low' enforeement priority. 

Of the 25 individual employment discrimination cases filed by this Administration, only 
six cases involved allegations of race disc rimin ation. Under die Clinton Administration, die 
Employment Section filed twelve individual race disc rimin ation cases. 
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Tlie Bush Ad mini stration has also filed few pattern or practice cases on behalf of African 
Americans. Over die past six years, the Employment Section lias filed just six pattern or piucdce 
cases alleging race discrimination. By comparison, the previous Administration filed eight 
pattern or practice cases alleging mce discrimination in its first two years. Two of the systemic 
race discrimination cases filed during this A dminis tration actually allege discrimination against 
wliites. Another case alleges disc rimina tion against Native Ainericaus' and another case was 
initially filed by the U.S. Attorney’s Office for the Southern District of New York.^^ Thus, the 
ELS can lay claim to filing two pattern or practice cases in six years that allege race 
discrimination against African-Americans.'^ Furthermore, these two cases were not filed until 
2006, more than five years into the Bush Administration."' 

These statistics demonstrate diat die current Administration has devoted fewer resources 
to addressing employment discrimination against African Americans. At the same time, the 
Administration has devoted increased resources to “reverse discrimination” cases, 

DOJ has devoted significant resources to '^'^reverse discrimination” cases alleging 
discrimination against whites. 

Instead of devoting its resources to address discriniination against racial minorities, the 
Administration has directed significant resources to bring a number of “reverse discrimination” 
cases on behalf of white individuals. 

In July 2005, the Employment Section filed a reverse discrimination suit on behalf of 
white males. Ignoring decades of institutional discrimination against minorities by the City of 
Pontiac, die Employment Secdoii alleged that a 1984 Collective Bargaining Agreement 
“creat[ed| and inaiiitaiii[ed| a dual system for liire and promotion . . .wliicli constitute|d] a pattern 
or practice of [discriminating against non-minorities and men]” in violation of Title VTT. 

In February 2006, the Employment Section filed another revei^e discrimination case, In 
this case, the Employmem Section attacked minority and women graduate fellow ship programs 
at Southern Illinois University."'^ DOJ alleged diat the fcllowsliip pmgrain discriminated against 
wliites and men, Tlic fellowships at issue were aimed at increasing die minority enrollment in 
graduate programs at Southern Illinois University, w-here Blacks and Hispanics constituted less 
than S7r of the University’s 5,500 graduate students. These fellowships had assisted 129 
smdenis with a combined aimual budget of $200,000 which was a drop in the bucket compared 
to the approximate $12 milliou dollars in fellowship assistance flowing to the predominantly 
white graduate fellows. Asa result of the suit, tlie university abandoned its fellowship program 


Unilfd Slates k’. Board of Trustees ofSaulhem Ulinois University. CA 06-4037 <S.D. Til. Hied Feb. 8, 2006); 
United Stales k. I’antiac, Michigan Fire DepurUnent, No. 2:05-CV-72913 (E.D. Midi, filed Jul. 27, 2005). 

United States v. City a/ Gallup, MM. CIV 04-1 108 (D.N.M. filed SeiH. 29, 2004). 

United Stales k. CUy of New York ami New York City TTousing AiUhority . l:02-cv-044699-DC-MHD (S.D.N.Y. 
filwl June 19. 2002) 

Untied Stales k. Virginia Beach Police Dept., (E.D. Va. filed Feb. 7, 2006); United Suites v. Chesapeake City, 
(E.D. Va. filed July 24, 2006). 

United States v. Virginia Beach Police Department, 06cvl89 (E.D. Va. filed Feb. 7, 2006). 

United States V. City of Pontiac. No. 2:05-CV-72913 (E.D. Midi, filed July 26, 2005). 

United States i’. Southern Illinois University, CA 06^037 (S.D. III. filed Feb. 8, 2006), 
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for minorities and women. 

While all citizens are entitled to the protections of our civil rights laws, African 
Americans have historically been and remain the primary' victims of race discrimination on the 
job- For diat reason, die Department has always placed high priority on fighting race-based 
disciiiimiatioii against African Americans. In redirecting precious resources to these “reverse 
discrimination” cases, this Administration has signaled a sliift away from fulfilling its core 
mission. 

In recent Supreme Court cases, DOJ has endorsed restrictive interpretations of Title VII. 

In two recent Supreme Couit cases, the Bush Adminiscration endorsed restrictive 
interpretations of Title Vll’s anti-discrimination and anti-retaliation protections. In both of these 
cases, the Solicitor General expressly rejected EEOC’s well-established position. In these cases, 
the Employment Litigation Section either agreed widi the Solicitor General's restrictive 
interpretations, or the Employanent Section was ineffective in urging the Solicitor General to 
aggressively enforce the pniiections of Title VII. Regatdicss, the Administration should be 
vigorously enforcing Title VII, rather than seeking to limit the scope of its protections. 

In an amicus curiae brief tiled in Burlini^ton Northern and Santa Fe Railway Co. v. 
White,'^ the Solicitor General advocated unsuccessfully for auan'ow interpretation of Title VIl’s 
anti-retaliadon provision.^" TIic Solicitor General refused to advocate die EEOC’s well- 
established guidance that established broad protection for employees. Instead, the Solicitor 
General joined with the employer, arguing tliat tlie anti-retaliation provision only prohibits 
retaliation diat affects the terms and conditions of employment, but not retaliation that takes 
place outside of tlie workplace. Ultimately, in a unanunous decision (widi Jusdce Alito 
concuning in the judgment), the Supreme Court expressly rejected DOJ’s watered-down position 
and endorsed the longstanding EEOC standard. Even conservative Justice Scalia staled that die 
EEOC standard deserved deference. Tlie Court held that the Solicitor General’s narrow 
interpretation was iiiconsistem with the language of Title VIT and inconsistent with tlie primary 
objective of die anti-retaliation provision: to provide bioad protection to employees who seek to 
enforce the protections of Title Vll, 

More recently, in tlie pending Supreme Court case oi Ledbetter v. Goodyear the 
Solicitor General again failed to advocate for longstanding EEOC regulations, and die civil rights 
conmiunity again was forced to make those arguments in its place. Ledbetter presents a statute 
of limitations question in the pay discrimination context. Specifically, the question is whether 
a Title Vll plaintiff may recover when disparate pay is received during the statutory' limitations 
period, but is die residt of intentional discriminatory decisions made outside the liiiiitatious 
period. The Solicitor General again sided with the employer, arguing that the employee cannot 
recover if the disparate pay is the result of a decision outside of die 180 day limitations period. 

In support of the Title Vll plaintiff employee, the civU riglits community advocated for deference 
to the EEOC’s w ell-established position that every paycheck that compensates an employee less 


126S.Ct. 2403(2006). 

42 U.S.C. § 2000e-3(a). 

421 F.3d 1169(1 ri'Cir. 2005), cert, granted. 126 S. Ct. 2965 (2006). 
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than a similarly-sicuatcd employee because of sex constitutes a new violation of Title Vil. Tlie 
Supreme Court has yet to issue its opinion in Ledljetter. 

DOJ has abandoned established positions in ongoing cases. 

DOJ also has abandoned long-standing positions in ongoing litigation and settled on 
appeal for a fraction of die amount aw'aixled in an a dminis trative hearing. 

hi one such case, the Employment Section unsuccessfully sought to dismiss a case in the 
middle of litigation, which would have pennitted the employer to use a discriminatory and 
invalid selection test. The Employment Section first sued the City of Buffalo’ s police 
deparnnent in 1974, alleging that it had engaged in a pattern and practice of employment 
discrimination against African Americans, Hispanics, and women, in violation of Title VII and 
the Fourteenth Amendmetit.^ After prevailing on the merits, a Final Decree and Order was 
entered in 1979, wljich ordered, among other tilings, interim liiring goals for minorities in die 
police department, hi over two decades, the City never fully complied with tlie temis of tliis 
court-ordered settlement. Yet in 2002, the Employment Section dramatical ly reversed its 
position by offeiing to dismiss the case, arguing that die relief being provided minorities under 
the agreement constituted unconstitutional race-conscious relief, despite the fact that the 
selection pmeedure in place at the time had not been validated as required by Title VII, The 
Employment Section proposed chat die City be permitted to use a dii^riminatory and invalid 
selection examination despite the fact that die City had failed for 24 years to comply widi a court 
order to create a fair and non-discriuiinatory test. DOJ's arguments were expressly rejected by 
the court. 

In a sex discrimination case against a textile mauufactui'er, die Employment Section 
settled on appeal for a fraction of tlie amount that had been awarded to victims of discrimination 
in die decision below, The case originated when the Dcpaitnicnt of Labor’s Office of Federal 
Contract Compliance Programs began an investigation of Greenwood Mills, a federal contractor, 
pursuant to its authority under Executive Order 11246. The investigation revealed that 
Greenwood Mills had liiied just one woman and tliiity men for entiy-lcvcl jobs in its textile 
plant, despite die fact that significant ntniibcrs of women had applied, in 2002, the 
Administrative Review Board of the Department of Lalxir issued a decision granting nearly 
S400,000 in back pay and interest to be divided among the female applicants who had been 
rejected for these entry level jobs. When Greenwood Mills appealed this decision, the 
Employment Section settled the case for $56,000, rather than defend the judgment issued by the 
Department of Labor. 

These cases provide fiu'tiier examples of the ways in wliich DOJ 1ms abandoned its role as 
a vigorous enforcer of Title VI ]. 


^ United States v. Buffalo Police De.parunent, No. 73 CV-414 (W.D.N.Y.). 
Greetwood Mills v.' Chao, C.A. No. 8:95-40004-20 (D.S.C.). 
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DOJ lias reassigned dedicated career lawyers, morale has plummeted, productivity has 
lowered, and civil rights enforcement has suffered. 

During the Bush Administration, the Employment Section has lost significant numbers of 
dedicated career lawyers. Under the new leadership, morale among career attorneys lias 
plimmieted, productivity has lowered, and civil rights enforcement has slowed. Tlie political 
natui'c of this deterioration has been the subject of numerous articles.^^ Tliere lias always been 
normal airnover in career staff in the Civil Rights Dirision, but it has never reached such 
extreme levels and never has it been so closely related to the manner in which political 
appointees have administered the Division. It has stripped the division of career staff at a level 
not experienced before. 

In the past, it was rare for political appointees to remove and replace career section chiefs 
for reasons not related to their job performance, and political apptrintees never removed deputy 
section cliiefs. However, shortly after die new Administration took office, longtime career 
supervisors who were considered to have views that differed from those of the political 
appointees were reassigned or stripped of major responsiNlities. The Employment Section chief 
and one of four deputy cliiefs were involuntarily irausfcrrcd in April 2002. Shortly after that, a 
special counsel was involuntarily transferred. Since then, two other deputy chiefs left the section 
or retired. Overall, since 2002, tl»e section chief and three of the tour deputy chiefs have been 
involuntarily reassigned or left the section. 

This type of admiihstration has had an extremely negative impact on the morale of career 
staff. The best indicator of this impact is in tlie unprecedented turnover of career personnel. 
Twenty-one of the 32 attorneys in the Section — over 65% — have either left the Division or 
transferred to otlier sections. Additionally, loss of piofessional paralegals and civil rights 
analysts had been significant. Twelve piofcssionals have left die Employment Section, many 
with over 20 years of cxpcriciicc. These employees were iiistiuincntal in building and 
maintaining an aggressive Title VII enforcement unit. 

The Employment Section became top heavy with manageiiicnt, wliicli is likely to be pail 
of the reason its pioductivity is way down. The En^loymcut Section has a staff of 
approximately 60, of which seven are managers, 25 are line attorneys, twelve are paralegals, one 
is a trained statistician, and the remaining staff provides administrative support. Until 200 1 , the 
Section’s management team consisted of a section chief and three and occasionally fuin deputy 
section cliiefs. Today, there is one section chief and six deputy section cliiefs. This means that 
there is approximately one supeivisor for every three high-level line attorneys. The inexplicable 
increase in the Employment Section management team means tliat there are fewer attorneys 
available to tend to the Section’s Title Vll enforcement resp)ousibilities. 

Compoiuiding tlie impact of the extraordinary loss of career staff in recent years has been 
a major change in the Division’s hiring practices. The new hiring piocedmes viiiually 
eliminated career staff input from the hiring of career attorneys. This has led to the perception 
and reality of new staff attorneys having little if any experience in or commitment to the 
enforcement of civil rights laws and, more seriously, injecting political factors into die hiring of 


Sen lmp://w 


’.washingtoiipost.com, 1 1/17/05., “Legal Affairs,” SqUember/October 2005. 



158 


Leadership Conference on CM Flights 
Page 18 


cai'eer attorneys- The overall damage caused by losing a large body of die conmiitted career staff 
and replacing it with persons widi little or no interest or experience in civil riglits enforcement 
has been severe and will he difficult to overcome. 

Since 1954, the primary source of attorneys in all divisions in die Depaitineiit lias been 
the attorney general’ s honors program. This program was iiisdtuted by then Attorney General 
Herbert Brownell in order to end perceived personnel practices “inai'ked by allegations of 
cronyism, favoritism and griift.” Since its adoption, the honors program has been consistently 
successful in drawing the top law school graduates to the Department. 

Until 2002, career attorneys in the Civil Rights Division play'ed a central role in the 
process followed in hiring attorneys through the honors prograni Each year career line attorneys 
from each section were appointed to an honors hiring committee which was responsible for 
traveling to law schools to interview law' students who had applied tor the program. Because of 
the tremendous munber of applications for the honors program, conuiiittee members generally 
would limit their iuterviews to applicants who had listed the Civil Rights Division as their first 
choice when applying. The Civil Rights Di\Hsi(>n had earned a reputation as the most difficult of 
the Depai'Cmeut’s divisions to enter dux>ugli die honors program because only a few' pc>silions 
were open each year and so many highly qualified law stutknts desired to work in civil rights. 

After inteiTiewing w'as completed, die liking conunittcc would meet and recommend to 
the political appointees diose whom dicy considered die most qualified, Law school 
peifonnaiice was undoubtedly a central factor, but a demonstrated interest and/or experience in 
civil rights enforcement and a coinmitineiit to the w'ork of the Division were also key qualities 
that interviewers sought in candidates selected to join the career staff of die Division. Political 
appointees rarely rejected these reconunendatious. 

Hiring of experienced attorneys follow'cd a similai' pixrccss. Individual sections widi 
attorney vacancies would review applications and select those to be interviewed. Tliey would 
conduct initial interviews and the section chief would then recommend hires to Division 
leadership. Like rccomincndations for honors liiies, diesc recomincndations were almost alw’ays 
accepted by political appointees. 

These pn^rcedures have been very successful over the years in maintaining an attorney 
staff that was of die liighest quality - in Republican as well as Democratic administrations. A 
fonner Deputy Assistant Attorney General in the Reagan Adnunistration, who was iuterviewed 
for a recent Boston Globe aiticle about Division hiring practices, said that the system of hiring 
through committees of career pi'ofessionals worked well. The article quoted him as saying: 
“There was obviously oversiglit from the front office, but I don’t remember a time when an 
individual went through that process and was not accepted. I Just don’t think there was any 
quarrel widi the quality of individuals w'ho wtaxj being hiixjd. And w'e certainly weren't placing 
any kind of litmus test on . . . the individuals who w'ere ultimately detennined to be best 
qualified."^^ 


Cluirlie Savage, Civil Rif<liis Hiring’ Shifted in Bush Fra; Conservative I.eanings Stressed. Bo.STON Gt.OBE, July 
23, 2006, at A I . 
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But, in 2002, these longstanding hiring procedui'es were abandoned, not only in die Civil 
Rights Division but tluoughout the Department. The honors hiring committee in the Division 
was disbanded and all interview'ing and hiring decisions were made directly by political 
appointees with no input ft'om career staff or management As for non-honors hires, the political 
appointees similarly took a much more active roll in selecting tliose persons who received 
interviews, and almost always participated in the interviewing process. 

Not surprisingly, these new lining procedures liave resulted in the resurfacing of the 
perception of favoritistn, cronyism, and political influence that the honors program had been 
designed to eliminate in 1954. Indeed, information that has come to light recently indicates that 
in many instances, this is more than perception. In July 2006, a reporter for the Boston Globe 
obtained pursuant to die Freedom of Information Act die resumes and other hiring data of 
successful applicants to the voting, employment, and appellate sections from 2001-2006. His 
analysis of this data indicated that: 

• “Hires with traditional civil rights backgrounds - either civil rights litigators or 
members of civil rights gix>ups - have plunged. Only 19 of tlie 45 [42 percent] 
lawyers hired since 2003 in those [the employment, appellate, and voting] sections 
were experienced in civil rights law, and of those, nine gained their experience either 
by defending employers against discrimination lawsuits or by fighting against race- 
conscious policies.” By contrast, “in the two years before die change, 77 percent of 
those who were hired had civil riglits backgrounds.” 

• “Meauwliile, conservative credentials |of those liiredl have risen sliai'ply, Since 2003, 
the three sections have hired 1 1 lawyers who said they were members of the 
conservative Federalist Society. Seven liii'cs in the tlircc sections are listed as 
members of the Republican National Lawyers Association, including two who 
volunteered for Bush-Cheney campaigns.” 

The rcpoiTcr noted diat exurent and former Division staffers “echoed to vaiying degrees" 
that this pattern was what they observed. For example, a foniier deputy chief in the Division 
who now teaches at the American University Law School testified at an American Constitution 
Society panel on December 14, 2005 that several of his students who had no interest in civil 
rights and who had applied to tlie Department with hopes of doing otlier kinds of work w ere 
often refened to the Civil Rights Division. He said eveiy one of these persons was a member of 
the Federalist Society. 

In addition to these personnel changes, the decision making pixicess has changed. 

Political appointees in the Division have closed themselves off fiom career staff. Regular 
meetings of all of die career section cluefs together with the political leadership were 
discontinued from the outset of this Administration. Such meetings had always been an 
important means of communication in an increasingly large Division that was physically 
separated in several different buildings. This lack of cooperation between political appointees 
and cai'eer staff has caused vigorous enforcement of the law to suffer. One former Civil Rights 
Division attorney described the importance of including career attorneys in the decision making 
process: 



160 


Leadership Conference on CM Flights 
Page 20 


[SJepai'ution of powers was designed to enable both civil service attorneys and 
political appointees to influence policy. Tliis design, as well as wise ptilicy, 
requires cooperation between the tw'O groups to achieve the proper balance 
between carrying oat administration policy and carryhig out core law enforcement 
duties. Where one group shuts itself out from influence by tlie other, die 
department’s effectiveness sulTta^."* 

During the Bush Administration, there has been a conscious effort to attack and change 
career staff. This has resulted in amajor loss of career personnel with many years of experience 
in civil riglits enforcement and in the valuable institutional memory that liad always been 
maintained in the Division until now - in both Republican and Democratic administrations. 
Replacement of this staff through a new hiring process lias resulted in the perception and reality 
of politicization of the Division. The overall impact has been a loss of public confidence in fair 
and even-handed enforcement of civil rights laws by the Departuieut of J ustice, 


Brian K. Landsberg, “Role of Civil Serv'ants and Appointees,” Enforcing Civil Rights: Race 
Discrimination and the Department of Justu:e (University Press of Kansas 1997) at 156. 
Landsberg was a career attorney in the CivU Rights Division from 1964-86 dining wliicli he was 
chief of the Education Section tbrfive years and then chief of the Appellate Section for twelve 
years. He now' is pmfessor of law’ at McGeorge Law Sch<K)l. 
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The Employineiit Litigation Section by the Numbers 

Total Title VIT cases: 

• The Employment Section has filed 35 Title VTT cases filed over 6 years, or 6 cases per year 
on average. 

• Tliis is about half die rate of the prevdous Admimstration, wliich filed a total of 92 Title VIT 
cases, an average of more than 11 cases per year. 

Individual Title VTI cases: 

• Over the past six years, the EEOC has referred over 3,000 individual charges of 
discnmination to the Employment Litigation Section. 

• TTie Section has filed just 25 individual cases since 2001, or an average of about 4 cases per 
year. 

• Tliis is abcntt half die rate of the previous Admiuistratiou, wliich filed a total of 73 individual 
cases, an average of about 9 cases per year. 

Pattern or practice Title VII cases: 

• Over the past six years, the Eiiiployineut Section lias tiled just 10 pattern or practice cases. 

• By compaiison, die previous Adminisa'aiioD filed 13 pattern or practice cases in die first two 
years alone. 

Race discriniiiiation cases: 

• Only 6 of the 25 individual Title VU cases involve allegations of race discrimination; by 
contrast, die previous Adininistration filed 12 individual race discriiiiinatiun cases. 

• The Einploymeut Section lias filed 6 pattern or practice race discrimiiiatioii cases since 2001; 
by contrast, the previous Administration filed 8 pattern or practice race discrimination cases 
in its first two years. 

• The Employment Section can lay claim to filing just 2 pattern or practice cases that allege 
race discrimination against African Aiiicricaiis. 

• The Employment Section has filed 2 “reverse discrimination” pattern or practice cases 
alleging discrimination against white males. 

Sex discriinuiatiou cases: 

• The Employment Section has filed just 1 pattern or practice sex discrimination case on behalf 
of women. 

Staff reassigmiient and attrition: 

• Under this Administration, the section chief and 3 of the 4 deputy chiefs have been 
involuntarily reassigned or left the section. 

• 21 of die 32 attorneys in the Section have left the Civil Rights Division or transferred to odier 
sections. 
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The Record of the Housing and Civil Enforcement Section 
under the Bush Administration^^ 

The Housing arid Civil Enforcement Section enforces: the Fair Housing Act, which 
proliibits discrimination in housing: die Equal Credit Opportunity Act, which prohibits 
discrimination in credit; Title II of the Civil Rights Act of 1964, wliich prohibits discrimination 
in certain places of public accommodation, such as hotels, restaurants, nightclubs and theaters; 
the Religious Land Use and Institutionalized Persons Act, which prohibits local governments 
from adopting or enforcing land use regulatious that discriumiate against religious assemblies 
and institutions or which unjustifiably burden religious exercise; and the Service-members Civil 
Relief Act, wliicli provides for die temporary suspension of judicial and administrative 
proceedings and civil protections in areas such as housing, credit and taxes for military personnel 
while they are on active duty. 

The Department has the capacity as a federal goveriuneat agency to subpoena 
where private groups do not and to launch large investigations. The public depends on 
the department to step in where individuals and private organization do not have the 
ability to do so. 

Aldiough die Housing and Civil Enforcemeut Section coy-el's an aiTuy of laws, its primary 
focus is housing, Out of the 297 cases on the Section’s w'cbsitc (i.e. cases resolved between 
1993 and 2007), 275 were housing-related cases. 

How the Housing and Civil Enforcement Section Gets Cases 

According to the DOJ’s website: 

Under the Fair Housing Act, the Department of Justice may start a law'suit where it has 
reason to believe that a person or entity is engaged in a "pattern or practice” of 
dischiimiatioii or wliere a denial of ri^ts to a group of persons raises an issue of general 
public importance. Through these lawsuits, the Department can obtain money damages, 
both actual and punitive damages, for tliosc individuals hanned by a defendant's 
discriminatoiy actions as well as preventing any further discriminatory conduct. The 
defendant may also be required to pay money penalties to the United States. 

Tlie Department of Housing and Uihan Development (HUD) investigates individual 
cases of discrimination in housing. Tf HUD determines that teasonable cause exists to 
believe that a discriminatory housing practice has occurred, then either tlie complainant 
or the respondent may elect to have the case heai'd in federal court, hi diose instances, 
the Department of Justice will briug the case on behalf of the individual complainant. 

In addition, w'here force or a threat of force is used to deny or interfere with fair housing 
rights, the Department of Justice may begin criminal proceedings. Finally, in cases 


The LCCR Housing Task force is chaired by the National Fair Honsing Alliance and the NAACP Legal Defense 
and Educational Fund 

htt])://www. iisdoj.gov/crt/housing/ljousing_niajii.htin 
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involving discrimination in home mortgage loans or home improvement loans, the 
Department may file suit under both the Fair Housing Act aud the Equal Credit 
Opportunity Act.^' 

Issues of Concern 


Decreasing Number of Cases and Changes in Priorities 

hi tlie past four years, the number of cases the Section has tiled overall has precipitously 
decreased (by 299f). 

TOTAL CASES FILED 


FY99 

FYOO 

FYOl 

FYOl 

FY03 

FY04 

FY05 

FY06 

48 

45 

53 

49 

» 1 

38 

42 

31 


One major drop off in case handling has been with race cases, In the past four 
years, the number of race cases the Section has filed has fallen drastically (by 43%). 

RACE CASES FILED 


FY99 

FYOO 

1 FYOl 1 

FYOl 

FY03 ; 



FY06 

16 

21 


19 

7 1 

LJ 1 

1 10 1 

8 


By contrast, disability cases have retained their uumbeis, even tliough the overall number 
of cases filed by DOJ has decreased by 29'^'. as mentioned above. (Tlic number of cases filed in 
the first four years fFY99 - FVOZl is 73 cases, compared to tlie second four years [FY03 - 
FY061, which is 74 cases.) 


FY99 

FYOO 

FYOl 

FYOl 

FY03 

FY04 

FY05 

FY"06 

16 

12 

24 

21 

16 

23 

21 

14 


Low Number of Testing Cases 

In 1992, the Section began its own testing program. As of 2CK)5, 1 ,000 employees from 
various Department components nationwide have been ti'ained as tested. 

There has been a precipitous decline in the number of testing cases filed in the past 4 
yeai's especially. Only 3 1 cases involving testing have been filed in the past eight years (FY99 - 
FY06). Of particular note, only 7 of those cases were brought in the last four years. 


htt])://www.iisdoj.gov/crt/liousiiig/iaq.htin#enforce 
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TESTING CASES FILED 


FY99 

FYOO 

FYOl 

F^’02 

FY03 

FY04 

FY05 

FY06 

10 

5 

5 

4 

2 

1 1 

1 
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Low Number of Lending Cases 

Only five fair lending cases have been filed in the past four yeai's. Tins is in spite of the fact 
that numerous studies have shown the link between predatory and subprime lending and race. 
Here are three such studies, just to name a few: 

Bosiau, Debbie; Ersnst, Keith; Li, Wei. “Unfair Lending: Tlie Effect of Race and 
Ethnicity on the Pi ice of Subpinme Mottgages,” Center tor Resptmsible Lending. May 
31,2006. 

Wyly, Atia, Foxcroft, Hainmel, Phillips-Watts, “Ainerican Home; Predatory Mortgage 
Capital and NeighborhcKid Spaces of Race and Class Exploitation in tlie United States". 
Geografiska Aimales 88B, 2006. 

Turner, Margaret Austin, et al.. All Other Things Being Equal: A Paired Testing Study of 
Mortgage Lending Insdmtions, The Urban Instimte. April 2002. 

With the ballooning sub-prime market over the years, one would have expected to see an 
increase in these cases by DOJ. 

Loss of Qualified Staff 

As with many other sections of the Dcpartincnl, qualified staff have left and/or been 
pushed out by this administration. Many of these staff pe^iple would be available to speak to 
committee staff and many may he able to testify. 

Willi the loss of qualified staff there is a loss of instiaitional memorj', a loss of 
individuals familiar with the Fair Housing Act and other laws covered by the section. 

Refusal to Take Disparate Impact Cases 

In 2003, DOJ announced tliat it would no longer file disparate impact cases involving 
housing discrimination (HUD HUB Directors’ meeting Rhode Island 2003). DOJ’s decision was 
a shaip break from DOJ's decades-long, bipartisan policy to agg ressively litigate these cases. 


Dispuiate impact cases ai'c crucial in the fight against housing disciimination. Many 
rental, sales, insurance, and related policies ai'e not discriminatory on tlieir face, but have a 
disparate impact on members of protected classes. Among those that are more subtly 
discriminatory, some have a discriminatory intent and others have a discriminatory impact. Even 
though there may not be any intent in tiie policy, it can have just as detrimental an effect on 
individuals aud families trying to find housing. Examples of disparate impact include ( 1) a limit 
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on die number of persons per bedroom to one has a dispaiate impact against families with 
children and (2) a minim um loan or insurance amount has a disparate impact against propeiiies 
ill minority neighborhoods. Tlie federal government is often the only entity w'ith the capacity to 
investigate and litigate such fair housing complaints. 

Refusal to Take HUD Election Cases 

In addition, as mentioned on DOJ’ s own website (as cited above), DOJ is to bring cases 
refeired by HUD on belialf of a complainant Unfortunately, DOJ has failed to file “election” 
cases (cases in which a party to a HUD complaint that has been charged has elected to have the 
case lieaid in federal court, rather than before a HUD Administrative Law Judge) in a timely 
maimer. They have also dragged out cases much longer dian required, requiring more and more 
investigations. 

The Fair Housing Act as Amended (1988) clearly states tliat DOJ must pursue cases 
charged by HUD. DOJ has recently taken the stance tliat it is not reqmred to file tliese cases but 
that it may instead perform additional investigations, thereby prolonging and duplicating the 
process, DOJ has even stated tliat tliis pmvision of tlie fan' housing law is unconstitutional, 

There is a case out of Chicago in which DOJ refused to tile a federal suit after HUD 
refeired the case. The back and foith went on w'ith DOJ so long, eventually involving 
Representative Jesse Jackson, Jr.’s request to DOJ to investigate the case. The case eventually 
settled - but the DOJ’s actions served to undercut the relief provided to the complainants in the 
case. 


Poor Case Work 

Another case out of Chicago demonstrates DOJ’s poor case w’ork. Initially, DOJ would 
not take the case; the Illinois attomey general had to file a motion to get DOJ to do something, 
Once DOJ got involved, a settlement was reached between DOJ and the respondent. The housing 
provider was pi'cpai'ed to include $100,000 in tlie settlement tliat would fmid programs at the 
local school for the children against whom tlic provider had discriminated. The DOJ refused to 
accept the $ 1 00,000 on behalf of the children saying that education had nothing to do with 
housing. (Fortunately, the complainant was able to settle independently w'ith the liousing 
provider for tlie additional fmidiiig on belialf of the childi'en. 
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The Record of the Voting Section 
under the Bush Administration'^ 

Enforcement of Section 5 of the Voting Rights Act. 

Section 5 of the Voting Rights Act, which was part of the original Act and was 
reauthorized most recently last year for 25 years, requires jurisdictions with a history of 
discrimination to demonstrate to the Justice Department or the Distinct Oiurt of the District of 
Cohmibia diat any voting changes they make do not have a discriiimiatory purpose or effect. 
Section 5 is arguably the most influential provision of the Act. 

Problems relating to tliis administration’s enforcement of Section 5 are illustrative of the 
issues ill the Voting Section. Many of the Section 5 Unit’s most experienced staff members - 
the Deputy Chief in charge of Section 5, attorney reviewers, and civil rights analysts - liave left 
the Section in the last 2-3 years. In several instances, particular lawyers were assigned to work 
on inmiigration matters and these lawyers left the Section not long after, The luniover in 
personnel is especially disconcerting as we get closer to die 20 10 Census, when the Voting 
Section’s workload expands dramatically as thousands of jurisdictions that are subject to Section 
5 engage in tlieir decemiial redistricting. 

Several decisions have been made where it appears tliat political considerations may 
have ciTimped the Civil Rights Division’s obligation to enforce the Voting Rights Act. Tliese 
decisions also suggest that the Division is no longer following its own Guidance regarding the 
manner for making Section 5 preclearance detenninations. In 2002, the administration 
intentionally delayed making a determination on a Mississippi Congj'cssional plan drawn by a 
state appellate court so that a plan tliat favored Republicans drawn by federal judges would be 
used instead. Tn 2003, the political appointees disregarded a recommendation that a Texas 
Congressional redistricting plan be objected to because it resulted in the retrogression of 
minority voting strength. That plan was later struck down, on other gromids, by the Supreme 
Coiu't. In 2005, tlie administration precleared Georgia’s govemmeut-issued photo identification 
law despite numenms comment Icttci's outlining the impact that the law would have on minority 
voters and over the recommendation of an objection from tlie majority of die staff who worked 
on it, The law was later found unconstitutional by both state and federal couits. 

Election observing and monitoring 

Given Assistant Attorney General Wan Kim’s recent acknow ledgement of the 
intimidating effect that prosecutors can have on voters, there is a need to clearly define the 
contours of die relationsliip between the Department of Justice atid U.S. Attorney’s Offices in tlie 
execution of the Division’s attorney monitoring of elections. In many recent elections, the 
Division has relied on personnel from U.S. Attorney’s Offices to cany out its attorney 
monitoring progi'am in jurisdictions throughout the countiy. The use of federal prosecutors 
inside polling places has blurred the line of separation that has long been maintained between the 
civil rights and criminal enforcement units of the Department of Justice. Moreover, federal 

The LCCR Voting Rights T ask Force is co-chaired by the Lawyers’ Coimtiittee tor Civil Rights Under Law and 
the NAACP Legal Defense and Edoctitioiial Fund. 
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prosecutors inside polling places can have an inthnidating effect on min ority voters. 

Although the Department of Justice has both civil rights and criminal enforcement 
responsibilities with respect to voting, traditionally, the Civil Rights Division has focused on 
uou-criminal aspects of die electoral process. Though the Civil Rights Division and Criminal 
Division conmiunicate and coordinate, prior to the current admmistration there was a clear 
sejiaration. The Civil Riglits Division was engaged in extensive [ire -election and Election Day 
obsen’ing and monitoring activities. Tlic C riminal Dmsion, on the otlier hand, is to steer clear 
of Election Day activity and prosecute, where appropriate, after elections. 

Under diis administration, the lines have been bluired. hi 2002, Attorney General 
Ashcroft created a Voting Integrity Program that combined the civil tights and criminal efforis 
for Election Day observing and monitoring. Since then, in many jurisdictions, career prosecutors 
in the United States Attorneys’ Office have played critical roles in the ob.serving and monitoring 
of elections. Tliis has residted in the erosion of trust of die Justice Department in many minority 
communities who are more comfortable working with civil rights lawyers on election issues, 

Departure from traditional mission of the Voting Section/Allocation of resources 

A major issue throughout the Civil Rights Division in the current administration has been 
how resuuices have been allocated. Tlicrc has been a noticeable decrease in emphasis on 
bringing cases on behalf of racial minorities. Tlie record of die Voting Section is consistent in 
departing from the Voting Section's traditional mission. 

Uie Voting Section did not file any cases on behalf of Afiicun American voters duiing a 
five-yeat period between 2001 and 2006 and no cases have been brought on behalf of Native 
American voters for the entire administration. In addition, during the same five-year period, the 
Depurmicnt only filed one case alleging minority vote dilution in violation of Section 2 of die 
Act. Section 2 vote dilution cases are panicularly important because the end result - an election 
system that enables minority voters to have an equal oppoitunity to elect its candidates of choice 
- lias a significant positive impact on minority voters. Tlic administration rejected several 
recommendations from die Voting Section to bring particular cases. Conversely, in 2004, die 
Section brought a case on behalf of white voters in Mississippi. 

Fui diermore, the Depailment has gone out of its way to take legal positions that have 
restricted the franchise, such as filing an amirus curiae brief in u 2004 Michigan case involving 
provisional ballots where the government aigued that tlie Help America Vote Act permitted 
states to reject provisional ballots solely on die basis that the voter did not cast the ballot in the 
proper precinct. 

Loss of confidence in the Voting Section in the ciril rights community 

Recently, the Civil Rights Division has come under intense scrutiny from civil rights 
organizations and community leaders regarding cases that have been filed that appear to extend 
beyond die Division’s historical mandate. Perhaps the most semtinized of these cases was the 
Voting Section’s recent litigation on behalf of white voters in Noxubee, Mississippi- This case 
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recently went to nial and a decision is pending. However, the Division must deal widi and 
respond to growing distrust among minority co mmuni ties who feel increasingly abandoned and 
marginalized by the Division’s litigation choices and priorities. Restoring these ties to the 
community is essential to the Division's ability to effectively carry out its work. Community 
contacts have played and contmue to play an important role m the Divisiou's ability to effectively 
investigate and enforce federal civil rights statutes. This is especially important to tlie work of 
the Voting Section where Section 5 preclearance determinations are based, in part, on Conmients 
typically provided by local community contacts. 
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represent a disturbing trend that must be addressed. 


The author and publisher are solely responsible for the accuracy of statements and 
interpretations contained in this publication. 


Karen McGill Lawson, Executive Director 
Wade Henderson, Counsel 
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Es$eutive Suntmaf^ 


Civil rights remains the unfinished business of America. Yet progress in the nation's 
hisloric march toward equality has slowed over the first two yeare of the Bush 
administration. This report catalogues the ways in which the administration 
has reversed longstanding civil rights policies and has impeded civil rights progress, 


Over the last fifty years, there has been a bipartisan national consensus on the 
need to remedy past and present discrimination through the establishment of 
strong federal protections. But today, the national bipartisan consensus in favor 
of a federal role in protecting fundamental civil rights is beginning to fray, 

President Bush and many of his appointees and congressional allies are using the 
rhetoric of the so-cailed "stales' rights" movement to undermine Congress' ability 
to promote progress on civil rights issues. These right-wing policies and constitu- 
tional theories undermine the foundation on which federal civil rights protections 
stand, If Congress lacks the authority to remedy discrimination, if slates cannot 
be sued in federal court when they discriminate, and if federal agencies do not 
vigorously enfoice the landmark laws of tf«e 1%0s. then civil rights protections lack 
the federal guarantee promised in the l-tth and I5tfi Amendments, 

The bipartisan civil rights consensus .also has unraveled in Congress. There are a 
number of long-pending civil rigfrts measures that represent a natural progression 
front the landmark laws of the 1960s; the Employmertt Non-Discrimination Act 
would extend workplace anti-bias protections to gays and lesbians; the End Racial 
Profiling Act would provide remedies for discriminatory policing; the Local Law 
Enforcement Enhancement Act would bolster federal authority to prosecute hate 
crimes. While no rriovement is afoot to repeal civil rights laws already on the 
books, President Bush and his congressional allies have refused to support these 
next-generation protectioris. 


Meanwhile, the country finds itself in a war against global terrorism. The 
government's response to that assault itself challenges American values, 
including the value of equal rights. 


The possibility of another terrorist attack and ongoing hostilities with Iraq have 
combined to shift the public's attention away from domestic matters, including 
civil righ ts enforcement. During this time, the Bush administration has made far- 
reaching but low-visibility civil rigfrts policy decisions through regulation, litigation, 
and budgetary activity. In the aggregate, these policy decisions illustrate a pattern 
of hostility toward core civil rights values and signal a diminished commitment to 
the ideal of non-discrimination. 
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Chapter One of the Report details regulatory threats to civil rights. The current 
administration has been especially adept at quietly wielding its regulatory powers 
to achieve far reaching policy objectives. In the area of civil rights, regulation has 
been used to undermine bedrock protections against discriminaLion. This chapter 
explores, for example: 

• New regulations that weaken the civil rights of American workers; 


♦ Threats to education equity for women and girls through riew Title IX policies 
and other initiatives; 


♦ The rejection of regulatory changes to address racial disparities in federal 
sentencing rules; and 

• A number of anti terrorism measures that adversely affect civil rights. 


Chapter TWo of the Report analyses the Bush administration's reversal of civil rights 
policies through litigation. The Ashcroft Justice Department has abandoned long- 
held positions in key cases such as: 

The University of Michigan affirmative action cases, in which the Bush adminis- 
tration filed amicus briefs in the Supreme Court that declare the university's policies 
unconstitutional; 

• The New York City custodian case in which the Department of Justice — after 
over 10 years of support for the plaintiffs — unexpectedly abandoned the 
claims of the female and minority custodians and refused to defend the 
previously agreed to settlement agairrst a challenge from White male 
custodians; 

• The Pittsburgh Police consent decree, in which the Department of Justice 
abruptly Joined with the defendants in asking the court to lift the consent 
decree, despite strong evidence of continuing problems. 


Chapter Three of the Report describes how the current administration is under- 
cutting the anti-discrimination agenda through its budgetary decisions. Key 
civil rights initiatives have been underfunded over the past year, and budgetary^ 
constraints are likely to worsen. While enforcement of existing civil rights laws is 
one irnportarrt funding priority, more funding is also needed for social programs 
that advance the overarching civil rights goal of equal opportunity. Fedora! 
programs in the fields of education, housing, and health care are targeted at 
the low-income communities in which minorities disproportionately live. But the 
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Bush tax cuts and multi-brllion dollar increases for the Pentagon have squeezed 
resources for these domestic priorities. 

The Report offers a series of recommendations to combat these trends; 

1. The Bush administration should demonstrate renewed commitment to 
the fifty year-old bipartisan consensus on civil rights progress. 


2. Congress should fulfil! its constitutional role of overseeing the adminis- 
tration's civil rights activities and should consider how it can address 
regulatory actions inconsistent with the purpose of the 1%0s' civil rights laws. 

3. Congress should provide adequate funding for important civil rights 
programs; 

4. Congress should consider seriously the need for new laws protecting gays 
and lesbians against employrnerit discrimirration, strengthening federal hate 
crime law, and ending the discredited practice of racial profiling; 

5. The civil rights community must remain vigilant in monitoring the state 
of civil rights. 


Individuais and organizations concerned about civil rights must be ever vigiiant 
against backsiiding in the nation's civil rights policies. This Report is the first step in 
a long-term effort to monitor regulations, litigation positions, and funding 
decisions that affect the slate of civil rights in America. The Bush administration's 
decisions that make up its civil rights policy will remain below the radar screen 
unless advocates work to bring this pattern of hostility to civil rights progress to the 
attention of the public. 


For defenders of civil rights, this is a perilous time. Leading advocates in the 
new slates' rights movement now control or dominate all three branches of the 
federal government. They are prepared to move forward toward their extremist 
goals, even though those goals cannot be reconciled with the bipartisan civil rights 
consensus of the past fifty years. 
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I. iBitroductlon 

As Trent Lott recently demonstrated, civil rights remains the unfinished business of 
America. The nation's historic march toward equality is not compieted. 

indeed, over the past two years, civil rights progress has faltered- With the 
American people understandably focused on the threat of terrorism, the Bush 
adininistratiors has quietly engineered a pattern of civil rights policy reversals 
through low visibility regulations, litigation activity, and funding decisions. 
Meanwhile, the war on terrorism itself threatens the principle of equai protection. 

It is unsurprising that civil rights remains a present day challenge, because 
government-sanctioned discrimination was pervasive in the United Stales until 
relatively recent times: 

• Only 1 50 years ago, human beings from Africa were sold and possessed as 
chattel in half of the country; 

• Only 1 00 years ago. Mexican Americans and Puerto Ricans were regarded as 
"conquered peoples" and were frequently denied property, voting, education, 
and employment rights; 

• Only 90 years ago, women were denied the right to vote or own property in 
many regions of the country; 

• Only 80 years ago. Native Americans whose ancestors had inhabited this land 
for 50,000 years were still denied citizenship in the United States; 

• Only 70 years ago, job advertisements in Bostorr and other northeastern cities 
routinely declared: "No Irish Need Apply"; 

• Only 60 years ago, thousands of loyal Japanese-Americans were rounded up 
from their homes and businesses and held in relocation camps throughout 
World War !!; 

• Only 50 years ago, schools, restaurants, public bathrooms, and even drinking 
fountains were strictly segregated through much of the South; 


Only 15 years ago, it was legal in most states to fire an otherwise qualified 
employee solely because he became sick or disabled. 
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Significant progress has been made to address these injustices. Following the Civil 
War, Congress passed and the slates ratified amendments to the Constitution 
entitling all Americans equal protection of the laws and the privileges and 
immunities of citizenship. That promise went unfulfilled for many years, but in 
19^14, the Supreme Court renewed the promise by striking down school segregation 
laws in firown v. Board oi tc/ucat/on. in the 1%0s, a series of landmark federal laws 
was enacted to make real the constitutional commitment of equal protection. The 
Civil Rights Act of 1964, the Voting Rights Act of 1965. the Fair Housing Act of 1968, 
the Education Amendmentsof 197?, the Americans with Disabilities .Act of 1990, 
and other impoitant federal la'ws outlaw discrimination and provide recourse when 
it occurs. 


Despite those laws and despite ail the progress that has been made, discrimination 
remains a stubborn feature of American life. Laws mandating school segregation 
are gone, but segregation persists in practice. No federal law prevents companies 
from refusing to hire an individual because of his or her sexual orientation. 
Unwarranted racial and ethnic disparities pervade the criminal justice system. 
Organised lynching is history, but the hate crimes committed against Janies Byrd 
and Matthew Shepard are current events. 

And old attitudes die hard, Just recently, the former majority leader of the U.S, 
Senate declared on national television that if Strom TIturmond had been elected 
President in 1948, when he ran as the head of the pro-segregation Dixiecrat Party, 
the country "wouldn't have had ail these problems over the years." 

So while much has been accomplished to remove the stains of slavery and eradicate 
the legacy of Jim Crow laws and all the other laws and practices that relegated 
women and minorities to second-class citizenship., much remairis to be done. This is 
not yet the nation that Dr, Martin Luther King dreamt of, a nation in which children 
are judged "not by the color of their skin but by the corrtent of their character." 

Civil rights progress in the last half century has been fueled by a bipartisan national 
consensus on the need to remedy past and present discrimination through the 
establishment of strong federal protections. To be sure, that bipartisan consensus 
was not as strong at the outset of the civil rigirts movement as it became later. In 
the early 19605, Southern Democratic senators and some like-minded Republicans 
launched lengthy filibusters against civil rights bills. But bipartisan majorities 
eventually silenced those voices of resistance. Later, the Voting Rights Act Extension 
of 1 98? and the Americans with Disabilities Act were enacted with overwhelming 
bipartisan support. 


Opponents of the 1964 Civil Rights Act rallied under a banner of "states' rights." 
But the Republicans and Democrats who joined together to pass that law 
recognized that "states' rights” was a code phrase for racial segregation. 
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There is indeed a legitimate role for states as sovereign bodies and policy labora- 
tories in our system of federalism, but when it comes to discrimination there is no 
room for experimentation. Residents of Miaissippi or South Carolina are entitled 
to the same fundamental civil rights as residents of Maine or Wisconsin. The 
federal government - that is. Congress, the federal courts and. if necessary, federal 
marshals dispatched by the President of the United States - stands as the ultimate 
guarantor of federal constitutional and statutory rights. 


Today, the national bipartisan consensus in favor of a federal role in protecting 
fundamental civil rights is beginning to fray. President Bush and many of his 
appointees and congressional allies subscribe To a radical view of the Constitution 
in which states' rights are paramount. They are deeply suspicious of federal 
activities beyond national defense; transparently, the administration's lax policies 
are designed to starve the federal government of resources to fund domestic 
programs- Meanwhile, the White House has sought to pack the federal appellate 
courts with right -wing ideologues. Many of these nominees have advocated 
previously far-fetched constitutional doctrines that would immunize states from 
federal lawsuits and invalidate assertions of congressional power to protect rights. 


These right-wing policies and constitutional theories undermine the foundation on 
which federal civil rights protections stand, if Congress lacks the authority to 
remedy dtscriminaiion, if states cannot be sued in federal court when they 
discriminate, and if federal agencies do not vigorously enforce the landmark laws 
of the 1960s, then civil rights lack the federal guarantee promised in the 14th and 
16th Amendments, Suddenly the right of an American to be free from public or 
private discrimination may vary as he or she travels across a state border. 


The current advocates of states’ rights, unlike their Jim Crow-era predecessors, do 
not deliberately utilize racial code words to mask racist intent. Nevertheless, their 
cramped conception of the federal government's role in our constitutional scheme 
is at odds with the civil rights movement of the past fifty years, a movement that 
conservative columnist Charles Krauthammer has rightly called 'the most important 
political phenomenon of the past half-century of American history."' 


Our nation's bipartisan civil rights consensus faced a challenge early in the new 
administratior? when President Rush nominated defeated Missouri senator John 
Ashcroft to serv'e as his attorney general. Throughout his public career, Ashcroft 
had demonstrated extraordinary insensitivity towards civil rights. As Attorney 
General and governor of his state, he resisted court-ordered integration of the 
public schools. As a senator, he twisted facts and used veiled racial appeals to 
defeat federal judicial nominee Ronnie White, the first African American to sit 
on the Missouri Supreme Court. Ashcroft was narrowly confirmed, but only after 
many Senators explained that his undistinguished record on civil rights made him 
ill suited to head the agency with primary responsibility for civil rights policy 
and enforcerne-nt. 
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President Bush's appointments to sub-Cabinet agencies responsible for civil rights 
enforcement consisted mostly of individuals who lacked experience enforcing civil 
rights laws, including his appointment of Ralph J. Boyd, Jr. to head the flagship 
Civil Rights Division at the Justice Department. Aaistant Attorney General Boyd is 
responsible for numerous decisions reversing long-standing litigation positions 
taken by the Civil Rights Division that have resulted in the erosion of civil rights 
protections for women, minorities, individuals with disabilities, and many others. 
In addition, he has acted to remove career staff from positions of influence and 
replaced them either with right-wing political appoirrtees or by less experienced 
career lawyers.' 


The bipartisan civil rights consensus also has unraveled in Congress. There are a 
number of iorig-pending civil rights measures that represent a natural progression 
from the landmark laws of tire 1960s: the Employment Non-Discrirnirration Act 
would extend workplace anti-bias protections to gays and lesbians; the End Racial 
Profiling Act would provide remedies for discriminatory policing; the Local Law 
Enforcernent Enhancement Act would bolster federal authority to prosecute hate 
crimes. While no movement is afoot to repeal civil rights laws already on the 
books, President Rush and his congressional allies have refused to support these 
next-generation protections. 

Meanwhile, the country finds itself in a war against global terrorism. It is ironic 
that the states' rights movement should achieve its ascendancy at a moment in 
history when overseas forces have targeted American values and interests. The 
terrorists who killed almost 3,000 Americans wiih hijacked planes on September 
1 1 had no particular quarrel with the sovereign slates of New York. Virginia, or 
Pennsylvania; they launched an assault on the United States of America. Yet the 
government's response to that assault itself challenges American values, including 
the value of equal rights. 

Naturally, the public's perception of the Bush administration ha.s been shaped 
by national security concerns. The possibility of another terrorist attack and 
imminent hostilities with Iraq has combined to shift the public's attention away 
from domestic matters, including civil rights enforcemertt. During this time, the 
Bush administration has undertaken a series of low-visibility actions through 
regulation, litigation, and budgetary policy that illustrate a pattern of hostility' 
toward core civil rights values and signal a diminished commitment to the ideal 
of nori-discrirnination. 


This report catalogues some of the ways in which the administration is systemat- 
ically Impeding civil rights progress. While each of these actions by the Bush 
administration may have received some attention by the media, the trend has not 
garnered sufficient public attention, both because national security dominates the 
headlines and because regulation, litigation, and funding often make only a faint 
impression on the public consciousness. 
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Sul attention must be paid: this nation was founded on the principle of equal 
rights. That promise was ignored for far too long, and we have come too far in 
the last half-century to tolerate backsliding toward policies that even Senator Lott 
now acknowledges were wicked and immoral. At a time when the United States is 
aggressively promoting the ideals of democracy and protection of civil and human 
rights throughout the world, rt is imperative that we remain a shining example of 
a society that fully protects those rights. 


For defenders of civil rights, this is a perilous time. Leading advocates in the new 
states' t ights movement now control or dominate all tfuee branches of the federal 
government. They are prepared to move forward toward their e)ctremist goals, 
even though ttiose goals cannot be reconciled with the bipartisan civil rights 
consensus of the past fifty years. 
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IL Undl^rinining Civil Rights Through Regulation 


The day to-day work of government is carried out in the agencies of the executive 
branch. Long after a President has signed a law in the spotlight of the Ova! Office 
or the bright sunshine of the Rose Garden, the succms or failure of the law hinges 
on the little-noticed promulgation of regulations by the agency responsible for 
enforcement of the law. 

Regulation is one of the least visible manifestations of government. While 
ail proposed regulations must be published in the Federal Register, this dense 
publication is hardly recreational reading for most Americans. And while Cabinet 
secretaries may seek media attention for some regulatory actions, most are carried 
out with little fanfare and less pr^s interest. 


The current administration has been especially adept at quietly wielding its 
regulatory powers to achieve far-reaching policy objectives- In the area of 
civil rights, regulation has been used to undermine bedrock protections 
against discrimination. 

Weakening the Civil Rights ofAmerion Workers 

The Bush administration's uneasy relationship with i.abor unions is well known. 
Less widely publicized are the regulatory rrioasures undertaken by this adminis- 
tration to impair tfie civil rights of American workers- 

For example, after an extensive public process, including two rounds of public 
notice and comment on its proposals, the Clinton administration established an 
important set of protections for American workers known as the "Responsible 
Contractor" rules. The regulatiorrs implemented measures to help etrsure that 
federal contracts are voniy awarded to companies that demonstrate compliance 
with civil rights laws end other legal requirements related to worker safely, the 
environment, and consumer proteciion/ This common sense accountability 
measure strengthened the rights of American workers by creating a strong 
economic incentive for componies to respect civil rights and other basic 
workplace laws. 


The rules vindicate an important principle — government contracts should only 
be awarded to responsible companies that respect their obligations under the 
law, not to corporations that violate their employees’ civil rights or flout other 
important laws. The federal government should not use tax dollars to subsidize 
lawbreakers, but that is what was happening before these rules went into effect. 
The congressional General Accounting Office found hundreds of instances over a 
two-year period in which lucrative federal corrtracts were awarded to companies 
that had violated labor or workplace safety laws.* 
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Almost imrriediateiy after assuming office. President Bush began the process of 
dismantling these rules. First, his Civilian Agency Acquisition Council authorized 
agencies to issue a “deviation" from the nev^ contractor responsibility rules. This 
low visibility maneuver created a gigantic loophole in the rules that the new 
President's appointees in several agencies quickly utilized. Then the President's 
Federal Acquisition Regulations (FAR) Council initiated the regulatory process to 
suspend and ultimately repeal these rules. Despite opposition from the Leadership 
Conference on Civil Rights and other groups concerned about worker protections, 
the rules were repealed on December 27. 2001.- 


The timing of this regulatory activity is suspicious. By taking final action during 
the holiday season between Christmas and New Year's, ttie administration plainly 
sought to limit public scrutiny of this controversial move. 

Additional evidence of the Bush administration's retreat on civil rights enforce- 
ment, particularly in the conlexl of federal contracts, can be foijnd in its work 
through the Office ot Federal Contract Compliance Programs (OFCCP). OFCCP is 
a little-publicized agency within the Department of Labor that plays a critical, 
central role overseeing federal contractors and their compliance with important 
civil rights obligations, in particular, OFCCP enforces Executive Order 1 1 246, 
which requires federal contractors to errsure nondiscrimination within their 
workforce and to take aftimrative action to correct any workforce dispar ities. 

It is this unique enforcement responsibility, particularly its monitoring of affirma- 
tive action compliance, which has made OFCCP a frequent target of those seeking 
to shield contractors from vigorous civil t ights enforcement. 

Shortly after coming into office, the administration publicly and privately signaled 
a shift in its OFCCP enforcement efforts. The result has been a 25% drop in OFCCP 
resources for enforcement, redirecting monies instead for technical assistance to 
federal contractors. Equally troubling are the most recent OFCCP numbers for 
Fiscal Year 2002 that reflect a wholesale deterioration in almost every enforcement 
category: a sizable decline in the number of reviews conducted to ensure 
contractor compliance w/ith their nondiscrimination ar’d affirmative action 
obiigatioas; a 2!> percent to bO percent drop in the percentage of compliance 
reviews where violations are found (39 percent in FY02 compared to b-l percent 
to 77 percent over the history of the program), a decline in the number of concil- 
iation agreements, and a more than 20 percent reduction in the percentage ot 
violations resolved with conciliation agreements {56 percent in FY02 compared to 
ar! average of 72 percent over the history ot the program). These distressing 
numbers, combined with a small but persistent backlog of administrative 
complaints in the Office of the Solicitor, paint a bleak picture of the adminis- 
tration's overall commitment to ensuring that companies receiving millions of 
dollars in federal contracts comply with their civil rights obligations. 
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!n addition to stark drops in enforcement numbers, OFCCP also has taken steps 
to roil back important enforcement gains. One notable target has been the 
Equai Opportunity Survey (EO Survey) — a data collection instrument finalized in 
November 2000 that requires federal contractors to provide data on the 
demographic composition of their workforce, including data on compensation 
practices broken down by sex and race. The EO Survey was a groundbreaking 
achievement, intended to heip OFCCP better target their reviews of federal 
contractors and identify potential violations. Of particular significance, it requires 
contractors for the first time to submit data about their pay practices on a regular 
basis. Such information is critical to uncovering illegal pay disparities and 
remedying wage discrimination. 


The EO Survey was the product of more than twenty years of debate and consul- 
tation between OFCCP, contractors, and advocates, but it continues to fate stiff 
opposition from federal contractors, many of whom undoubtedly seek to avoid 
such regular scrutiny. More troubling, however, has been the current OFCCP's 
failure to fully implement the EO Survey. Although the first surveys were sent to 
50,000 contractors in early 2001, two years later OFCCP has yet to use that infor- 
mation target reviews of contractors. The agency then delayed for more than a 
year before sending out the second rourid of surveys in December 2002. Even 
then, the surveys were sent out to only 10,000 contractors rather than the 50,000 
originally intended — an 80 percent reduction in the number of contractors asked 
to comply with the regulations. Although the administration has not moved to 
rescind the EO Survey, its quiet inaction has effectively achieved the same result - 
its failure to use the information collected in any meaningful way has reduced 
the promise of the F.O Survey to little more than a shell of its original goal. 
Authorization for the EO Survey expires in March 200-B and the OFCCP has 
requested a limited, two-year extension authorising 10,000 surveys per year. 

In another early move to undercut the civil rights of American workers, the 
administration spearheaded repeal of the ergonomics rule promulgated by the 
Occupational Safety and Health Administration (OSHA) in November 2000. This 
vital regulation, pr eceded by years of deliberation and public comment, would 
have prevented hundreds of thousands of workplace Injuries each year. The Bush 
administration's substitute plan, announced in April 2002, is nothing more than a 
collection of vague, voluntary measures providing no real protection for workers. 


Ergonomics is a civil rights issue for several reasons. First, workers’ rights are civil 
fights; the labor movement’s historic struggle for fair treatment in the workplace 
is intertwined v,»ith the civil rights movement of the past half century'. More 
speciticaliy, ergonomic injuries disproportionately affect women. Based on Bureau 
of Labor Statistics data, the AFL-CiO has found that women suffer M percent of 
repetitive motion injuries and 68 percent of the carpal tunnel syndrome injuries 
that result in lost worktime, despite the fact that women make up approximately 
44 percent of the workforce.^ 
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A number of the administration's anti-labor policies have had an especially 
devastating impact on minorities. For example, a federal judge recently struck 
down a practice by President Bush's Department of Labor that severely disad- 
vantaged low-wage farm workers, the overwhelming majority of whom are of 
Mexican descent or belong to other minority groups. 

Under the H-2A guest worker program, employers are permitted to hire 
temporary foreign workers based on the claim that there are an insufficient 
number of qualified U.S. farm workers. Employers participating in the program 
must offer wages that will not "adversely affect" the wages of U.S. farm vs'orkers. 
Near the beginning of each year, the Department of Labor is supposed to publish 
an "adverse effect wage rate" for each state, and H-2A ertiployers may not pay 
their employees less than that hourly rate. But in each of the last hwo years, 

Labor .Secretary Chao delayed publication of the wage rate, asserting the authority 
to withhold issuance until December 31 of tfie year. She apparently acted at the 
request of employers, who of course preferred to pay the lower wage rates from 
the previous year. As a result, tens of thousands of workers were underpaid. 

The United Farmworkers of America and others sued the Labor Department. On 
September 10, 2002. Judge Gladys Kessler of the U.S. District Court for the District 
of Columbia ruled that the Departinent had violated its own regulations and the 
federal Administrative Procedure Act.’ As a result, some 48,000 workers around 
the country will be paid at the proper rates in 2003 and future years, Still, H-2A 
employers are demanding that Secretary Chao lower these wage rates, so 
continued vigilance is warranted. 

Elimimting Non-Dheriminotion Obligations for Recipients of Federal Funds 

In 1965, President Lyndon B. Johnson issued Executive Order {"EO") 11246, a 
cornerstone of civil rights law that prohibits discrimination on the basis of race, 
color, religion, sex, or national origin by recipients of federal funds. Additionally, 
EO 11246 contains important record keeping and affirmative action requirements 
to ensure that workplaces funded by federal tax dollars are free of discrimination. 


The Community Development Block Grant ("CDBG") program was established by 
Congress in 1975 to promote healthy communities "by providing decent housing 
and a suitable living environment and expanding economic opportunities, 
principally tor persons of low and moderate income." 42 U.5.C. § 5301(c). 

The Department of Housing and Urban Development awards grants to entities 
that improve community services and carry out a wide range of economic devel- 
opment activities. The President's 2004 budget allocates more than S4.4 billion to 
the CDBG program. 
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Since 1975, HUD regulations have mandated thatCDBG "[gjrantees shall comply 
with EO 112'16.’' 24 C.RR. § 5/0.607. However, under a new rule proposed by the 
Bush administration, recipients of CDBG fijnds would no longer be required to 
abide by federal non discrimination requirements. This is a monumental change 
10 HUD'S current regulations and contradicts a fundamental principle of civil rights 
policy — that federal funds should never be used to discriminate in any manner. 
Repeal of a regulation that ensures equal opportunity as a condition of $4 billion 
in federal taxpayer money is ar» outright attack on civil rights laws. 


Threats to Educational Equity for Women and Girls 

Title iX of the Education Amendments of 1972 prohibitssex discrimination in 
education programs that receive federal financial assistance. The law covers 
approximately 16,000 local school districts, 3,200 colleges and universities, 5.000 
for-profit schools, state education and vocational rehabilitation agencies, and 
numerous libraries and museums. Since its enactment, Title IX has immeasurably 
improved educational opportunities for women and girls, and lifted glass ceilings 
that kept women from reaching the highest ranks of academia, 

The extent of blatant discriminatiori against female students prior to the enactment 
of this landmark law cannot be overstated, in many schools, girls were routinely 
required to take home economics and were excluded from classes that mig.ht lead 
to "non traditiona!" career paths, Many colleges and universities -- both public 
and private — • either excluded female students altogether or enforced strict quotas 
for their admission. Athletic opportunities for girls and young women were scarce 
or non-existent. 

Thankfully, the days of de jure discrimination in education are over. As then- 
Education Secretary Richard Riley said in marking the 25th anniversary of Title IX 
in 1997, "America is a more equal, more educated, and more prosperous nation 
because of the far-reaching effects of this legislation." 

But while there has been substantial progress in addressing sex discrimination 
in schools over the last .30 years, there is much to be done before true gender 
equity in education is achieved. For example, female students are still under.'-epre- 
sented in math, science, and high technology programs. There is still de facto 
segregation in many vocational education programs, with female students placed 
in "traditional" classes that lead to low wage jobs. Ferrrale students are still 
excluded from many opportunities to compete in athletics. There is still rampant 
sexual harassment in schools. And discrimination against pregnant and parenting 
young women, combined with wholly inadequate educational opportunities, 
exacerbates high dropout rates and fosters economic dependence. 
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Vigorous enforcement of Title IX is an essential element of the ongoing campaign 
tor gender equity in education. And the roadmap for Title IX enforcement is found 
in the long-standing agency regulations and policies interpreting the requirements 
of the law. For 27 years, state education agencies and school districts have relied 
upon the specific guidance in the regulations to ensure compliance with civil 
l ights requirenicnis and to provide needed protections for female students 
and school employees. 


So it was more than slightly unsettling when, on May 8, 2002, the Department 
of Education published a Notice of intent to Regulate (NOIR) expressing the 
Secretary’s intent to amend the Title IX regulations "to provide more flexibility 
for educators to establish single^ex claves and schools at the elementary and 
secondary levels."® The NOIR set off alarm bells because of the troubled history 
of single-sex education and because it raised the specter of broader changes to 
these venerable regulations. 

While Title iX generally prohibits singie-sex education in vocational, professional, 
and graduate schools, the statute does not explicitly cover admissions policies in 
non-vocatior»a! elementary and secondary schools — at least those that were single- 
sex before Title iX was erracted. Congress was mirrdful of the record of single-sex 
education, a record permeated by fiarmfui stereotypes that tended to limit oppor- 
tunities for young women. So-called "parallel programs" tor girls have often 
been distinctly unequal in scope and resources. 

The Title IX regulations carry forward Congress' concerns about single-sex 
education. The regulations allow for the creation of singie-sex classrooms in 
specific circumstances, such as physical education classes or activities involving 
contact sports, competitive athletics, human sexuality, and choirs. Single sex 
classes and schools car. also be created for compensatory' purposes to allow girls 
and women to overcome barriereto equal education. 

Where single-sex education is utilized. Title IX safeguards ensure that such 
programming serves, and does not undermine, equality of educational opportunity. 
The Title IX regulations provide ample flexibility for educators to establish singie- 
sex programming at the elementary and secondary level, while simultaneously 
providing strong legal protections against programs that would reinforce 
stereotypes or subject students to discrimination in the educational opportunities 
they receive. The proposed regulatory action threateris those veiy safeguards. 


indeed, the Department of Education has received no mandate from Congress to 
amend Title IX regulations in the name of increased flexibility for singie-sex 
education. The No Child Left Behind Act of 2001(NCLBA) allows local education 
agencies to use innovative program funding "to provide sarne-gender schools and 
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classrooms, ” but only to the extent that they are "consistent with applicable lavvc 
That bill did not call for opening the Titie iX regulations. Rather, the NCLBA only 
required the Departmen! of Education to issue guidelines on applicable law to 
schools seeking the new funding. The Office for Civil Rights at the Department of 
Education (OCR) fulfilled this requirement through guidance issued on May B, 2002. 

Only one month after publication of the May 2000 NOIR, Education Secretary 
Roderick Paige intensified concern among Title IX supporters by establishing a 
Commission on Opportunity in .Mhletics to recommend changes in the application 
of Title IX to school sports programs. The secretary's appointments to this 
commission betray the administration’s agenda — ten of the fifteen members are 
from Division !A schools. These schools, which have large football and men's 
basketball programs, have the greatest institutional interest in weakening the 
regulations to which they are subject. 

Moreover, iti coordinating the work of the commission, the Department of 
Education has exhibited hostility towards Title IX in various ways. According to 
the National Women's Law Center, witrwsses selected by the Department of 
Education testified two-to-one against current policies. Other expert testimony 
that was requested by commissioners was not provided. The recommendations 
advanced by the commission would seriously weaken Title IX protections and result 
in signiticar-it losses In paiTicipation opportunities ar^d scholarships from those to 
which women and girls are entriled under current law. 

Two commission members (Olympic champion Donna de Varona and Julie Foudy, 
captain of the U.S, National Women's Soccer Team) dissented from the commission's 
final report and issued a Minorrty Report that objects to certain recommendations 
and takes issue with the ambiguous wording of others.'® Secretary Paige refused 
to include the Minority Report In the record, and while he said he would move 
forward only with the so-called "unanimous" recommendations in the final 
report, he refused to corrsider specific objections of de Varona and Foudy to 
recommendations he Termed unanimous. 

Much has been accomplished in the classroom and on the playing field due to 
Title iX. Women have entered the medical and legal profes.sions in record numbers 
and there has been a fourfold increase in women's participation in intercollegiate 
athletics In 1971 , only 18 percent of American women had completed four or 
more years of college, compared to 26 percent of men. This gap has been dosed — 
vyomen now make up the majority of students in America's colleges and universities 
and are the majority of recipients of master's degrees (although women remain 
concentrated in fields such as teaching and nursing and comprise only a small 
percentage of professionals in the fields of engineering and physics). But 
discfiminmion persists and backsliding can occur. Now is not the time to 
reverse course. 
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Regulatory Reversal of Asylum Policy o/i Battered Women 

The Justice Department recently proposed a regulation that would undermine 
the ability of women to receive protection under U.S. asyium laws, it is disturbing 
that the administration would seek to reverse current policy', which appropriately 
provides women v;'ho have fled violence with a safe haven once they have 
satisfied the rigorous requirements of asyium. 

In Matter of R-A-, the Board of Immigration Appeals (QfA) ruled that Ms. Rod! 
Alvarado, a Guatemalan woman who had suffered ten years of horrific domestic 
violence and whose government would not protect her, could not seek refuge 
under U,S. asylum laws. Former Attorney General Janet Reno vacated the BlA's 
decision, and the INS shortly thereafter issued a proposed rule that clarified that 
domestic vioierrce and other forms of gender-related persecution could in fact form 
the basis of an asyium claim. 

But the Justice Department reportedly plans to issue a final rule that would 
reinstate the BlA's original denial ot asyium to Ms. Alvarado- Such a rule would 
limit the ability of women ar?d girls to seek protection from trafficking, sexual 
slavery, honor killir^gs, domestic violence, arid other gross human rights violations 
whenever such abuses have been perpetrated by non-state actors. In addition, 
such a rule would contravene established principles of international law including 
United Nations High Commissioner for Refugees (UNHCR) guidelines on gender 
persecution and would be out of stop v/ith the policies of countries such as the 
United Kingdom, Australia, and Canada, which recogni/c that government- 
tolerated violence based on gender can form the basis for asylum. 

Rejection of Regulatory Changes to Address Racial Disparities in Federal 
Sentencing Rules 

While progress has been made in recent decades to address racial disparities in 
employment, housing and other aspects of American life, racial inequality in the 
criminal justice system is growing, not receding. A primary cause and visible 
manifestation of that inequality is the well-known 100-to-1 ratio in federal law 
that dictates widely divergent sentences for crack cocairse and powder cocaine 
offenses. African-Americans teei the sting of this irrational policy since they are 
almost exclusively targeted for federal crack cocaine prosecutions. 


There is bipartisan agreement in Congress on the need to confront this problem, 
and the independent U.S. Sentencing Commission has attempted to do so through 
regulation. But the Bush administration has actively thwarted any effort to redress 
this injustice. In other policy areas discussed in this report, the administration has 
used regulation to weaken civil righte protections. In this area, the administration 
has used its muscle in the regulatory process to block civil rights progress. 
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Beginning in the mid-1980s, Congress enacted a seri^ of laws designed to 
cotnbat the sale and use of certain drugs. Wliile the goal was laudable, the 
means often were not. A prominent feature of the so-cailed "war on drugs" 
has been mandatory minimum sentencing laws for drug offenses. These laws, 
enacted by Congress in a wave of racially tinged media hysteria, have led to 
profound injustices. 


Mandatory sentencing laws deprive judges of their traditional discretion to tailor 
a sentence based on the culpability of the defendant and the seriousness of the 
crime. The sentences imposed under tfiese laws are not truly mandatory because 
prosecutors (but not judges) may grant exceptions. Prosecutors can choose to 
charge particular defendants with offerrses that do not carry mandatory penalties 
or they can agree to a plea agreement in which the charges carrying mandatory 
penalties will be dismissed. Also, under federal law, only the prosecutor may grant 
a departure from mandatory penalties by offering the subjective assertion that the 
defendanl; has provided "substantial assistance" to law enforcement 

When mandatory sentencing l;ms for drug crimes were enacted in the mid 1980s, 
rate was a subtext of the congressional debate, especially in the uniquely harsh 
penalties assigned to crack cocaine. Federal law imposes a mandatory five-year 
federal prison sentence on arryone convicted of seliirig 500 grams or more of 
powder cocaine but the same marrdatory five-year sentence applies to a defendant 
convicted of selling only five grams (the weight of a few sugar packets) of crack 
cocaine, A 10-yoar mandatory sentence is dictated for 5000 grams of powder but 
only 50 grams of crack. Meanwhile, federal law dictates a five year minimum 
sentence for possession of crack cocaine, while the maximum sentence for 
possession of all other drugs is one year. 

These rules are not only irrational on their face •— they are also implemented in 
an outrageously discriminatory fashion, since over 90 percent of federal crack 
defendants are African-American, This facially neutral law in fact produces 
severe racial dispar ities in the criminal justice system as a whole. 

Recent statistics compiled by the U.5. Sentencing Commission show that the 
problem relates not just to the unjustified differences between crack and powder 
cocaine penalties. Rather, minorities are now disproportionately subject to the 
harsh penalties for both t\'pes of cocaine. The issue is no longer just the "ratio" 
betw'een crack and powder, although that remains a serious concern. The issue is 
that minorities are almost exclusively targeted for ail federal cocaine arrests, and 
then find themselves in a mechanical sentencing system that resuits in unacceptably 
high minority incarceration rates. 


in fiscal year 2000, Blacks and Hispanics made up 93.7 percent of those convicted 
for federal crack distribution offenses, while Whites made up only 5.6 percent. That 
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shocking figure has not changed much over the past decade. But the racial 
makeup of powder cocaine defendants has shifted in recent years. In 1 992, 
Whites constituted almost one third (32 percent) of those convicted of federal 
powder cocaine distribution offenses, while Blades made up 27 percent and 
Hispanics 39 percent. By 2000, the percentage of White powder cocaine 
defendants had dropped to 17.8 percent while the percentage of Black powder 
cocaine defendants had increased to 30.5 percent and the percentage of Hispanic 
powder cocaine defendants had increased to 50.8 percent. In sum, minoiiiics 
made up 81 percent of the federal powder cocaine defendants that year. 


Thus, the problem of racial disparity has worsened and become more deeply 
ingrained since the early 1990s. The unjustifiably harsh penalties for crack offenses 
still fall disproportionately — indeed almost exclusively — on Black defendants, 

But r>ow, unlike ten years ago, the somewhat more rrroderate but still very harsh 
penalties for powder cocaine offenses fall disproportionately on rninorffy 
dotendants {both Black and Hispanic) as well. So the massive weight of federal 
enforcement against cocaine distribution (alls almost exclusively on minorities: 9,3 
percent of ail crack defendants and 81 percent of all powder defendants. 

Such an imbalanced focus on minorities is not justified by what is known about the 
racial make-up of cocaine users or cocaine sellers. In fact, even though Blacks and 
Hispanics are targeted at a higher rate for drug investigations, they have been 
found to commit drug offenses at a slightly lower rate pcoportionaily to their 
percentage of the U.S. populaiion. African -Americans represented approximately 
12 percent of the U.S. population in 2000 and were 1 1 percent oF all illicit drug 
users. While Hispanics constitute about 13 percent of the population, they were 10 
percent of illicit drug usere. In addition, for the past two decades, drug use among 
Black youths has been consistently lower per capita than among White youths. 

Thus, the disturbing statistics regarding racial disparities in the "war on drugs" 
result frorri racially disparate enforcement strategies and charging decisions 
in cocaine cases. Minorities are disproportionately arrested for cocaine offenses, 
disproportionately charged in federal court, and then sentenced under especially 
harsh statutes and guidelines. These policies result in unhealthy rates of 
minority incarceration with untold adverse consequences for minority families 
and communitic-s. 


The U.S. Sentencing Commission is an independent bipartisan agency in the judicial 
branch of the federal government with responsibility for writing federal sentericing 
rules, in 1995. the commission recommended to Congress that the drug statutes 
and sentencing guidelines be altered to elimirjate tfie differences betv'/een crack 
and cocaine sentencing thresholds." Congress rejected that approach, but directed 
the commission to formulate a new recommendation between the discredited 100 
to 1 ratio and the rejected 1 to 1 ratio. 
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!n early ?002, the commission again considered changes to the rules governing 
Tedera! cocaine sentences. The commission heard testimony from noted scientists 
and criminologists and found no scientific evidence to justify treating crack as 
though it were 100 limes more dangerous than pov^der cocaine. For example, at 
the commission's public hearing on February 25, 2002, Dr. Glenn Hanson, Director 
of the National Institute on Drug Abuse, was asked: "Is crack significantly more 
harmful to the individual in terms of its pharmacological effects than regular 
powder cocaine?" He answered; "! would say in general no; that they would be 
veiy similar.”'' 


Nor is there an^Thing special about the crack cocaine market to justify these 
differences. Rates of crark use, which have never exceeded rates of powder cocaine 
use, have remained stable for more than a deiade. At the same time, the number 
of street level crack dealers charged in federal court has climbed from 48 percent 
to 66 percent of all crack defendants while the number of importers, leaders, and 
supervisors has fallen. According to U.S. Sentencing Commission statistics, the crack 
market is decidedly less violent than It was sever al years ago — well less than half 
of the crack cases involved a weapon and only 8 percent of the cases involved 
actual violence. 

Whatever anecdotes and stereotypes caused Congress to treat crack cases so 
harshly in 1986 are no longer valid, if they ever were. Violent crack dealers should 
be punished for their violence; non violent crack dealers should not be punished on 
the false assumption that all crack dealers are violent. 

Congress itself, in rejecting the commission's 1995 proposal, directed the 
commission to "propose revision of the drug quantity ratio of crack cocaine to 
powder cocaine" (Pub. L. 104-38). And the record of the House and Senate 
Judiciary Committee hearings that year is replete with statements from Republicans, 
Democrats, and representatives of the Rerjo Justice Department condemning the 
100 to 1 ratio and premising eventual change. Attorney Genera! Reno and 
General Barry McCaffrey, then-Dirsetor of the Office of National Drug Control 
Policy', eventually proposed a 10 to 1 ratio. At that time no one defended the 
100 to 1 ratio. 

That has changed with the Bush/Ashcroft Justice Department. On March 19, 

2002, Deputy Attorney General Larry Thompson testified before the commission, 
endorsed the 100 to 1 disparity in current law, and said any change in the ratio 
should be accomplished by raising powder cocaine penalties, indeed. Deputy AG 
Thompson described the current penalty structure as "proper." 


Notwithstanding this suggestion, increasing powder sentences would not be a 
constructive way to redress the 100 to 1 disparity. First, no one seriously believes 
that current powder cocaine sentences are insufficient to fulfil! the purposes of 
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punishment. Deputy AG Thompson conceded to the commission that there is "no 
evidence that existing powder penaiti^ are too low." Second, lowering the powder 
threshold would subject more low-level powder defendants to harsh mandatory 
sentences; by definition, lowering the threshold affects low-level defendants. Third, 
raising powder sentences would have a disproportionate impact on Hispanics, who 
make up more than 50 percent of powder cocaine defendants. Now that more than 
80 percent of those charged with powder cocaine offenses are minorities, it w^ould 
only exacerbate the overall racial disparity if powder sentences v^ere raised. 


Deputy .AG Thompson argued that lowering crack penalties would send the "wrong 
message.” But it i-s current law, based as it is on the scientifically indefensible and 
racially disparate 100 to 1 ratio, which sends the wrong message: that the criminal 
law is unfair. Changes to make these laws fair and rational would ■finally send the 
right message, not the wrong mc-ssoge. 

The Bush administration's position on this crucial issue contradicts the President's 
earlier public statements. In January 2001, President Bush said: "I think a lot of 
people are coming to the realization that maybe long minimum sentences for the 
first-time users may not be the best way to occupy jail space and/or heal people 
from their disease. And I'm willing to look at that" He then expressed support for 
"making sure the powder-cocaine and the crack cocaine penalties are the same, I 
don't believe we ought to be discriminatory."” 

The Bush administration's rejection of regulatory changes in federal sentencing 
rules results in perpetuation of a sentencing structure that every objective observer 
believes is irrational, and that many minorities view as racist. Few policies have 
contributed more to minority cynicism aboiJt law enforcement, If anti-drug efforts 
are to have any credibility, especially irj minority commurtities, these penalties must 
be significaritiy revised. 

Expanding the Federal Oeath Penalty 

The Bush administration has also been oblivious to civil rights concerns about 
capita! punishment. The Leadership Conference on Civil Rights flatly opposes 
capital punishment, a view President Bush does not share. But one might hope 
that widespread outrage about fiav\« in the administration of capital punishment 
(as evidenced by more than 100 death row exonerations, many from the President's 
home state of Texas), would lead his administration to exercise increased care irr 
federal death penalty cases. Instead, the Bush/Ashcro'ft Justice Department has 
displayed unseemly enthusiasm for capital punishment. 


Attorney General Asho’O'ft has ordered U.S. Attorneys to seek the death penalty in 
at least 19 cases where the U.S. .Attorney in charge of the case recommended 
against it. That anrsountsto one in every three death penalty cases brought in 
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federal court since he took office. By contrast. Attorney Genera! Jane! Reno 
overruled her prosecutors less than half as often in cases where the death penalty 
was not initially sought.” Mr. Ashcroft has even ordered federal prosecutois in New 
York to seek the death penalty for a murder suspect who had agreed to testify 
against others tied to a deadly drug ring in exchange for a life sentence.” 


Moreover. Attorney Genera! Ashcroft has altered existing DOJ policies to make it 
easier for the Justice Department to override state prerogatives and invoke federal 
jurisdiction over capital cases. On June 7, 2001, the Department of Justice protocol 
governing invocation of the feeJerai death penalty was revised. Previously, the 
absence of a death penalty statute in a given state did not by itself establish a 
sufficient federal interest for capital prosecution. Tliat guiding principle was 
removed from the protocol, and the availability of "appropriate punishment 
upon conviction" in the state system has been added as a consideration.” 

In other words, according to Mr. Ashcroft, the considered wisdom of the citizens 
of Michigan, Vermont, ar>d the other 12 states that do not authorize capital 
punishment is not a reason to refrain from seeking the federal death penalty 
in those states; indeed, it is now a reason to seek death. This perspective is all 
the more bizarre coming from an administration purportedly committed to 
"states' rights," 

This same disrespect for states' rights was on public display in the aftermath of the 
Washington-area sniper attacks. Mr. Ashcroft presided over the ghoulish spectacle 
of neighboring prosecutors competing with each other for the right to bring capital 
charges against the sniper suspects, including 17-year-o!cl John Lee Malvo. The 
attorney general awarded the "prize” to two Virginia counties that had each been 
the scene of one shooting. He expiicitiy declined to permit the case to go forward 
in Montgomery County, MD, where six citizens had been shot, because Maryland 
does not authorize imposition of the death penalty on juveniles and in general, 
carries out capital punishmentwith greater restraint than Virginia. 

Mr. Ashcroft's aggressive pursuit of capital punishment has been marred by the 
same racial disparities that have always characterized the death penalty. Since he 
became attorney general, the Justice Department has been three times more likely 
to seek death tor Black defendants accused of killing Whites than for Blacks accused 
of killing non-VYhites, according to the Federal Death Penalty Resource Counsel 
Project, a court -established monitoring effort.” 


The influence of race as a factor in the imposition of capital punishment is well 
documented. First, the evidence reveals disparity in the application of the death 
penalty depending on the race of the victim, individuals charged with killing White 
victims are significantly more likely to receive the death penally than individuals 
charged with killing non-Whrte victims. Of numerous studies of death penalty 
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outcomes reviewed by the congr^ionai General Accounting Office (GAO), 82 
percent found that imposition of the death penalty was more likely in the case of 
a White victim than in the case of a Black victim.’® 


The race of the defendant, when combined with the race of the victim, also 
yields significant disparities, in a case that reached the Supreme Court, the 
defendant demorjstrated that Georgia prosecutors sought the deatli penalty in 
70 percent of the cases involving Black defendants and White victims, while 
seeking the death penalty in or»ly 19 percent of the cases involving White 
defendants and Black victims, and only 1 5 percent of the cases involving Black 
defendants and Black victims.'® 

Statistics on the imposition of the federal death penalty are similarly disturbing. 

In 1988, Cofjgrcss enacted a lavy authorizing capita! punishment for murders 
committed in the course of drug trafficking. From 1988 to 1994, Whites made up 
75 percent of those convicted urrder that statute, but of those targeted for the 
death perialty under the law in the same period, Hispanics or Blacks were 89 
percent (83 out of 37} and Whites were only 1 1 percent (tour out of 37).=° A study 
published by the Justice Department in September 2000 found that minorities were 
80 percent of the 682 defendants who faced federal capital charges since 1995.^ ' 

The Bush administration's reversal of the presumption against use of the federal 
death penalty in non-dc-ath penally states illustrates its freewheeling use of 
executive power to carry out its substantive goals. Meanwhile, Attorney General 
Ashcroft's application of the new protocol in individual cases illustrates another 
phenomenon; use of the government’s broad litigation authority to undermine 
civil rights correerns. The chapter that follows demonstrates that the adminis- 
tration's litigators, like its regulators, have embarked on a systematic course to 
reverse the country’s historic progress on civil rights. 

Regulatory Activity in the War on rerrorism 

A number of anti-terror tactics put in place by the Bush administration pose n 
direct threat to civil rights, including the widespread detention of non-citizens long 
after they had ceased to be terrorism suspects; dragnet questioning of immigrants 
without particularized suspicion; and priority deportations based on national origin. 
Even former FBI officials have questioned the effectiveness of a strategy so 
dependent on national origin profiiing.== 

Among the panoply of anti-terror measures, there are several that were imple- 
mented without fanfare and have attracted littie attention. More comprehensive 
critiques of the administration's tactics in the war on terror and their effect on civil 
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iibertios appear elsewhere.^ But two aspects of the war on terror are theniseives 
beiovv the radar of public awareness and therefore merit inclusion here. 


First, the administration has altered longstanding guidelines that constrained the 
FBI from conducting surveillance of religious and political organizations in the 
United States. The so-catied "Levi guidelines, " established by President Gerald 
Ford's Attorney General Edward H. Levi, were a response to public disclosure of 
outrageous domestic surveillance tactics being utilized by the FBI, under the code 
name Colntelpro, to disrupt peaceful domestic political movements. Martin Luther 
King, Jr. and other Black leaders, for example, were wiretapped, photographed, 
and generally hounded by J. Edgar Hoover's FBI as these leaders pursued their non- 
violent campaign for civil rights and human dignity. 

Now, Attorney Genera! Ashcroft is revising the Levi guidelines in a manner that 
leaves racial and religious minorities at risk of 1960s style harassment.” The civil 
rights movement itself was targeted by such tactics, and remains especially 
vulnerable to law enforcernent abusw. 

Second, the administration has used terrorism as a pretext to undermine the work 
of federal unions. For example, several months after the September 1 1 attacks, the 
White House issued an Executive Order stripping employees in four Department of 
Justice subdivisions of their right to union representation.” In a related vein, the 
administration pushed hard for !ar»guage in the r>ev/ Homeland Security legislation 
to establish a process by which the administration can bar airport screeners and 
many other federal workers from joining a union.* And early this year, the Director 
of the National Imagery and Mapping Agency invoked the September 1 1 attacks as 
he summarily terminated the collective bargaining rights of 1. 32^ workers at that 
agency. Federal employee union head Bobby Homage decried the administration's 
attempt to "cloak this union busting with a respectable cover"^’ 

The horrific attacks on the World Trade Center and the Pentagon in September 
2001 have challenged the nation in unprecedented ways. Americans are united in 
the goal of homeland security, yet generally recognize the need to protect public 
safely in a manner that respects the principles upon which our nation was founded. 
The United States should respond to the narrow-minded religious intolerance of its 
enemies with policies that are true to constitutional principles, including the 
principle of equal protection ur>dsr law. Now, more than ever, the nation's laws 
must be enforced without resort to discrimination. 
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iSi. Uiiderminliig Civil Rights through Litigation 

Over the past two years, the outlines of the Bush administration’s civil rights 
litigation strategy have begun to emerge, in several important cases, the Civil 
Rights Division at the Ashcroft Justice Department, ied by Assistant Atlornsy 
General Ralph J. Boyd. Jr., has shifted course from the position espoused by the 
Reno Justice Department, signaling several worrisome trends. 

impeding Equsl Opportunity in Education: the University of Michigan Affirmative 
Action Cases 


This year, the Supreme Court will decide consider two cases challenging the affir- 
mative action policies at the University of Michigan — one involving the law school, 
the other involving the undergraduate program.* At issue is the university's consid- 
eration of race as one of many factors designed to ensure diversity in admissions, 

University administrators value diversity because the different perspectives and 
experiences of a diverse student body cnricfi classroom discussions and campus life. 
Racial diversity in colleges and professional schools also advances the longstanding 
goal of equal economic opportunity. Unlike tfie discredited practice of considering 
race to exclude minorities, the corssideration of race to encourage minority 
admissions serves legitimate government interests: it remedies historical discrimi- 
nation, promotes educational values of diversity, and enhances civil rights. 
Affirmative action of this nature was upheld by a divided Supreme Court in the 
1978 case of Hegenis of the UniversHyof CaHfornia v. fiakke,* but has been under 
attack in receni years. 

Recogni7ing the importarrt societal goals served by diversity in higher education, 
the Clinton administration filed an amicus curiae brief in support of the University 
ot Michigan in the district court, and had filed briefs in other courts in support of 
similar admissions policies. But the Bush administration has shifted course. On 
January 16, 2003, the administration filed amicus briefs in the Supreme Court, 
which declare the university's policies unconstitutional and say racial diversity may 
only be achieved through racially neutral means. The two highest-ranking African- 
Americans in the Administration - Secretary of State Colin Powei! and National 
Security Advisor Condoieezza Rice - subsequently distanced themselves from the 
Bush administration brief. 


Critics pointed out that President Bush’s position is hypocritical - why is it 
permissible to use ostensibly racially neutral means to achieve the racially conscious 
goal of diversity?* Why are "percentage plans” an acceptable alternative when 
they rely on continued segregation of high schools? The President’s condemnation 
of the system that Bakke endorsed, namely the benign consideration of race as one 
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admission factor among many, calls into question his commitment to longstanding 
civil rights goals. 

This shift reveals President Bush's contradictory views on the role of states in 
determining social policy. On the one hand, this administration champions "states' 
rights" and supports judicial nominees committed to limiting the ability of Congress 
to enact civil rights lavys applicable to states. Yet administration officials assert 
federal authority when they want to stop states from enacting civil rights policies 
with which they disagree. Here, the state of Michigan has decided that the 
nat rowiy tailored use of race is necessary to achieve a diverse studerJt body at 
state universities. The Bush administration disagrees with that policy and relies 
on federal supremacy to overturn it, 

President Cush's willingness to reverse the federal government's position in this 
highly visible pending civil rights litigation has inflamed rather than soothed racial 
tensions, 

Failing to Defend the flights of Victims of Empioyment Discrimination: the New York 
City Custodian Case 

In 1992, during the administration of President George H.W, Bush, the Ju.stice 
Department began To investigate the dramatic under-representation of women 
and minorities among school custodians hired by the New Yor k City' Board of 
Education. By 199,3, DOJ had filed suit alleging in its pleadings that on a staff of 
865 custodians, Whites made up 92 percent and males made up 98.5 percerit, 
despite the availability of many qualified women and minorities. In essence, 
custodian jobs in New York were awarded within an "old boys” network that is 
plainly unacceptable under the Constitution and ntie Vil of the Civil Rights Act. 

The suit v/as settled three years ago by means of a court-approved consent decree. 
Cut litigation over the consent decree continues, and the underlying problem has 
not been solved. Today, some- 96 percent of the custodians are men. and very few 
of them are minorities. 

Femaie and minority custodians received awards under the seltlemenl with the 
support of the plaintiif justice Department, but the seniority rights of those 
employees have been challenged by a group of White male custodians. Last April, 
the Civil Rights Division at DOJ abruptly abandone-d the claims of the female and 
minority custodians and refused to defend the settlement against the challenge 
from White male custodians. 

The American Civil Liberties Union has intervened in the case to assume defense of 
those claims, but DOJ's shift in position continues to reverberate. In a letter to the 
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court, iav/^'ers for New York City — who had initially defended against the lawsuit 
— complained that the Justice Department had "abruptly refused to be bound by 
the settlement agreement that it proposed, signed, moved this court to approve 
and defended on appeal.”^’ 

Undermining Equ^l Emptoymeni Opportunity for Women: the SEPTA Case 

The Civil Rights Division at DOJ spent four years in litigation to overturn discrimi- 
natory hiring criteria used by the Southeastern Pennsylvania Transportation 
Authority (SEPTA). But in late 2001, on the very' day an appellate brief in the case 
was due, the Department abruptly dropped the civil rights suit altogether, 

The case focused on an aerobic capacity test that SEPTA administered to job 
applicants. SEPTA set the pass-rate for the test at a level that caused 9.1% of 
female applicants to fail. Bui the SEPTA standard was stricter than the standard 
used by the FBI, the Secret Service, and the New York City police and fire 
departments. Prior to the Bush administration’s reversal of position, the Justice 
Department had long corrtended that the SEPTA standard was unnecessarily strict 
and therefore impermissibly discriminated against women. 


The litigation continues v/rttiout federal irwolvemerrt, but the female plaintiffs in 
the case are bitter about the Bush admifHstration's reversal. Terry Fromson, 
managing attorney of the Women's Law Project, criticized, the Justice Department 
for "backirjg out on a commitment to defends equal rights for women in a highly 
visible case." Another lawyer for the plaintiffs said: 'This is politics. They are 
willing to turn their backs on women despite their pledge to enforce civil 
rights laws."” 

Retreating on Racially Discriminatory Hiring Tests: the Buffalo Police Case 

The Buffalo Police Department has a long history of employment discrimination. 
Blacks, Hispanics, and women were systematically excluded from becoming police 
officers by means of employment tests that bore little or no relation to law 
enforcement skills, in 1973, the city was sued under Title VII of the Civil Rights Act 
and found liable at trial. The Civil Rights Division played an important role in the 
case from its earliest days; a 1978 court order drafted by justice Department has 
been the standard by which the city is judged in its efiorts to achieve compliance 
with federal law. 


In the intervening year's, under court supervision, the city has made great strides in 
remedying past discrimination. But the job is not finished. Even today, the city has 
proposed employment tests of questionable validity that have an adverse effect on 
minority applicants. As recently as June 2001 — in the early months of the Bush 
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administration — the Justice Department opposed such tests. But one year later 
the Department adopted a completely different position and insisted that the same 
career lawyer who had worked for years opposing the tests take the opposite 
position in court, 


Paul C. Saunders, an attorney at the prestigious firm of Cravath, Swaine & 
Moore, which has long represented African-American police officers in the case, 
wrote a letter to the career government lawyer that aptly summarizes the 
Department's reversal; 


To say that i was shocked and surprised by your new draft of the settlement 
agreement and proposed order would be an understatement of the first order. 

It represents such a dramatic departure from the Department of Justice's earlier 
positions that I can only conclude that it was imposed on you by the 'front office' 
li.e., the political appointees] of the Civil Rights Division. Whether or not it was, 
however, the difference between the position now reflected in your proposal and 
the positions that the Department wastekirig less than a year age is nothing short 
of breathtaking." 

Interestingly, the current reversal echoes the government's earlier embarrassing 
turnaround in the case. During the Reagarr administration, then-Civil Rights 
Division head William Bradford Reynolds sought to overturn the 1978 order that 
his Justice Department predecessors fiad drafted, arguing that such a "race- 
conscious" remedy order was illegal, even in the face of massive prior race 
discrimination. The Second Circuit affirmed the order and helped discredit Mr. 
Reynolds' extreme legal theories.” 

Undermining the Rights of Individuals with Disabilities 

President Bush's father signed the Americans with Disabilities Act of 1990 (ADA) 
into law with great fanfare. Tire ADA offered the promise of equal, effective and 
meaningful opportunities for individuals with disabilities to participate in society. 
But the ADA is under attack in the courts. Employers have argued for narrow inter- 
pretations of key provisions in the ADA, interpretations that limit the number of 
Americans covered by the ADA and the scope of remedies available to them. 

The Clinton administration frequently litigated in favor of a broad understanding 
of the- ADA. Under Attorney General Reno, the Civil Rights Division vigorously 
enforced the Act, and the solicitor genera! filed briefs in support of litigants 
seeking protection. The current Bush administration has taken the opposite 
approach, in at least two ADA cases decided by the Supreme Court last term, 
Solicitor General Ted Olsen filed amicus briefs in favor of the employer, arguing 
for narrowing the scope of the ADA.* 
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In an important Third Circuit case called Frederick L v. Department of Public 
lVe/fdre,”^the justice Department recently failed to file an amicus brief in support 
of the rights of individuals v<fith disabilities. Frederick L involves the implemen- 
tation of Olmsiead v. LC, a 1999 ADA case in which the Supreme Court held that 
individuals with disabilities must be moved from state institutions to community 
settings when clinically appropriate.’’ The central issue in Frederick L. is whether a 
state is excused from that responsibility if doing so would require the expenditure 
of additional funds, even if the state will later reap significant savings. The Clinton 
administration, which had filed a brief in Olmstead and advanced Olmstead claims 
in lower courts, surely would have recognized the rtationai irnpiications of Frederick 
L and filed an amicus brief in support of the plaintiff. DOJ's absence from the case 
speaks volumes about the administration's lukewarm support for this very 
important civil rights statute. 


Retreating from Enforcement of Civil Rights in Public Accommodations: the Adams 
Mark Case 

Racial discrimination in providing hotel accommodations has been unlawful since 
the enactmerit of the Civil Rights Act of 1964 and the great major ity of hotels have 
long since complied. However, allegations of serious problems v/ith the treatment 
of African-Americans at the Adams Mark Hotel chain led the Clinton administration 
to investigate and ultimately enter into a consent decree with Adams Mark in 
March 2000 that required it, among other things, to implement non-discrimination 
policies and procedures in all of its hotels. While the decree was set to remain in 
effect for four years, less than two years after its adoption by the court, the 
Ashcroft Justice Department proposed ending the consent decree prematurely. 

According to the original complaint, African- American guests attending an April 
1999 Black College Reunion were systematically charged more than White guests 
for similar or inferior accommodations, offered restrirted services, and singled out 
with a requirement to wear neon orange wristbands. Under a settlement with the 
Justice Department -and the state of Florida, the company agreed to a series of 
reporting, training and advertising requirements that would remain in place until 
November 2004, 

However, in February 2002, A^istant Attorney General Boyd told hotel officials that 
he might agree to modify the agreement to shorten the enforcement period. News 
accounts revealed that the company's president a contributor to Attorney General 
Ashcroft's political campaigns, had requested sucfi relief.’* After a storm of protest, 
Mr. Boyd backed away from the possibility of endirrg the agreement prematurely. 
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Restricting the Franchise: the Florida Voting Rights Case 


Perhaps the most precious of the civil rights victories is the right to vote. The 
franchise is the fundamental engine of change in our democracy, and the primary 
means of ensuring the responsivencs.s of elected officials to public concerns. Yet 
one of the consequences of pervasive racial disparities in the criminal justice 
system-'-' is the massive disenfranchisement of African-American men. especially in 
Southern states. 

In 14 states, persons who have been convicted of a felony are prohibited from 
voting for life. Even individuals convicted of non-violent crimes who resume a 
law-abiding life remain permanently ostracized from civic life in this fashion. As a 
consequence of disenfranchisement lam, 1.4 million Black men — 13 percent of the 
entire adult Black male population — are denied the right to vote, in two states, 
Florida and Alabama, approximately 31 percent of all Black men are permanently 
disenfranchised.” 

The Brennan Center for Justice at New York University filed suit against Florida 
under Section 2 of the Voting Rights Act of 1965, which prohibits states from 
maintaining practices that deny or abridge the right to vote on account of race. 

The Florida law not only has the effect of denying thousands of African-Amer icans 
the franchise, there is also powerful evidence tfiat it was originally enacted in 1868 
with racial animus. One proporrent of the law asserted that the disenfranchisement 
law would keep Florida from becoming ■'niggerized,"*' 

Fourteen former law enforcement and senior Department of Justice officials, 
including former Deputy Attorney General Eric Holder and former Solicitor General 
Seth Waxman, have filed an amicus brief in support of the plaintiffs in the case, 
Johnson v. Bush. But the current Justice Department has taken pre-cisely the 
opposite position, filing an amicus brief in support of the offensive Florida low. 
Tellingly, Florida is represented by some of the same Washington lawyers who 
represented then-candidate George W. Bush in Florida following the 2000 election, 
an election in which feion disenfranchisement probably ensured Bush’s disputed 
margin of victory. 

Rolling Back Protections Against Police Misconduct: the Pittsburgh Police 
Consent Decree 


In 1 394, Congress gave the Departmerrt of Justice important new authority to inves- 
tigate troubled police departmerrts and to remedy abuses that constitute a "pattern 
or practice" of police misconduct. One of the most successful invocations of that 
authority occurred in Pittsburgh, where in 1997, the Justice Department intervened 
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in a civil rights lawsuit against the local police department and played a key role in 
shaping Si«.temic reforms. 


But in September 2002, the Civil Rights Division joined forces with Pittsburgh 
officials and asked a federal Judge to lift the consent decree, despite the fact tha t 
the court appointed auditor's report had recently documented many remaining 
pr oblems, inciudir-ig flaw's in the systems used to investigate misconduct. 
Nonetheless, the court granted the Justice Department’s motion in part, over the 
objection of the NAACP, the ACLU, and other groups that had initiated the lawsuit 
prior to the Justice Department's involvement.^ 

Changes in position by federal government litigators should be relatively rare. 
While priorities may shift and strategies may be modified, the government's funda- 
mental support for enforcerr^ent of the law, especially civil rights laws, should never 
be in doubt. Currerrt occupants of the White House and the Justice Department 
should recogni7e the institutional Interests that are served by continuity in 
litigation from one administration to the next. 

John Dunne, a former New York State legislator who served as Assistant Attorney 
General for Civil Rights during the first Bush administration, has said that in his 
time at the Justice Department ho never asked the solicitor gener<3l's office to 
cancel an appeal, indeed, Dunne says that his views on the merits of litigation 
were based, in pan, on the institutional views of career attorneys in his Division,*^ 

in contrast, the current Bush administration has shown itself to be too quick to 
alter the governments litigation posture in important cases. This is one more 
arena in which the 50-year old bipartisan civil rights conserisus Is being tested as 
never before. 
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i¥. Undermining Civil Rights through Funding Decisions 


A third arena in which the current administration is undercutting the anti-discrimi- 
nation agenda is the federal budget. Key civil rights initiatives and enforcement 
efforts have been underfunded over the past year, and budgetary constraints are 
iikeiy to worsen, 


Funding is an especially important indicator of an administration's commitment to 
civil rights. Vv'hile there are major civil rights proposals still awaiting congressional 
action, including the Employment Non Discrimination Act, the- End Racial Profiling 
Act, and the Local Law Enforcement Enhancemer^t Act, many federal civil rights 
protections have been on the books for decades. The question is whether they 
will be enforced. 

Enforcement actions by federal agencies are not the only way to vindicate civil 
rights. Historically, agency enforcement has been only a corollary to private 
lawsuits. But private civil rights litigation has become more difficult in recent 
years due to recent Supreme Court decisions such as Alexander v. Sandoval^, which 
undermined the right of private plaintiffs to bring aaions under Title Vi's disparate 
impact regulations, and Buckhannon Board S Care Home. Inc v. West Virginia*^ 
which has harmed the ability of plaintiffs' lav/yers to recover attorneys’ fees. 

Most ominously, the Rehnquist Court has handed down several decisions in 
recent years shielding states from private iawsuit,s urtder a strained reading of the 
1 lih Amendment to the U.S. Constitution, in Kimel v. Florida Board of Regents^^ 
and University of Alabama v. Oarrott,” the Court held that the Constitution 
immunises states from private lawsuits seeking damages under, respectively, the 
Age Discrimination in Employment Act and the Americans with Disabilities Act. 
Unlike Sarnioval and Ruckhannon, which involve statutory interpretation and may 
someday be overturned by Congress, Kimel and Garrett are constitutional decisions 
that cannot directly be addressed by amending the underlying statutes. Tfiere may 
be other means available to Congress to bolster enforcement of the.se laws, but for 
now, federal agency enforcement is the only clear-cut legal avenue for victims of 
state-sponsored discrimination. 

The Bush administration is therefore undermining civil rights laws from two 
directions. The President's judicial nominees include conservative law professors 
and lawyers who share a "states' rights” perspective on constitutional law and are 
iikeiy to continue the legal trends that limit the rights of private piairrtiffs to sue 
states for violations of federal civil rights statutes. At the same time, the 
President’s budget fails to provide increased resources for federal civil rights 
agencies to ensure compliance with anti-discrimination mandates. The combined 
effect of these policies is diminishing civil rights enforcement. 
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Enforcemont of existing civil rights laws is one important funding priority, but more 
funding is also needed for social programs that advance the overarching civil rights 
goal of equal opportunity. Federal programs in the fields of education, housing, 
and health care are targeted at the low-income communities in which minorities 
disproportionately live. But the Bush tax cuts and multi-billion dollar increases for 
the Pen tagon have squeezed resources for those domestic priorities. Civil rights are 
illusory in a society without quality public education, decent housing, and 
affordable health care for all citizens. 


in his first two years in office, President Bush has pushed though Congress tax 
CUTS and other economic policies that deplete resources avaiiabie to domestic 
discfetionaty programs, including civil rights enforcement. Among the civii rights 
programs that have received inadequate funding are programs to remedy the 
so-called "digital divide," the well-documented gap between communities with 
access to computers and high-technology training, and communities without 
those advantages- 

There is a danger that Americans in rural areas arid inner cities will be left behind 
in the New Economy unless special efforts are made to ensure access to new 
technologies across income brackets and in aii geographic regions. To respond to 
this "digital divide," Congress author ired and began funding a series of targeted 
programs to enhance skills development, teacher training, and other mechanisms 
to address inequality between the- technological haves and have-nots. 

The Bush administration has resisted the concept of a digital divide and has actively 
— but so far unsuccessfully — sought to eliminate programs to remedy it, The 
Clinton Commerce Department had published a series of reports about the digital 
divide entitled Falling Through the Net The Bush Commerce Department renamed 
the series A Nation Online and painted an overly rosy picture of access to 
technology, Consistent witfj this approach, the current administration has proposed 
to eliminate funding for a number of the remedial technology progi arns, including 
the Technology Opportunities Program and the Community Technology Centers 
initiative, both innovative, community-based partnerships, Congress has salvaged 
these programs up until now, but their prospects are uncertain. 

A third crucial program. Preparing Tomorrow’s Teachers to Use Technology (PT3), 
supports the development of tools and incentives to help educators adapt to 
technology-infused teaching. School districts are investing billions of dollars to 
equip schools with computers and modern communication networks, but only a 
third of at! teachers feel prepared to use computers and the internet iri their 
teaching. The PT3 program was funded at $125 million in the last year of the 
previous administration, but the current President has consistently sought to 
defund it. 
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Finally, the President has tried to eliminate the Start Schools program, a $27 
miliion ini tiative promoting the development of telecommunications services 
and audiovisual equipment in under-funded schools. Senator Kennedy, author 
of the bill establishing the Start Schools program, has consistently fought for 
continued funding. 


The campaign to bridge the digital divide enjoys bipartisan congressional support 
as well as strong support from the business community, which recognizes the 
long-term consequences of this disparity for the Ajnerican workforce. The adminis- 
tration's unwillingness to accept this consensus parallels its skepticism of the more 
general bipartisan civil tighte corrsensus. 
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Vg. Recommendations 


The pattern of civil rights policy reversals described in this report should serve as a 
wake-up cal! to defenders of civil rights in Congress and outside the goveiTsment. 

So far, no one of these actions has aroused the widespread public indignation in 
the way that Senator Lott's comments did. Bui in the aggregate, these decisions 
have ver>' serious consequence. The trend they represent is a clear roadmap of 
what to expect in the coming years. 

Opponents of these measures and others that will follow must come together in 
principled opposition to civil rights backsliding. Opponents of the administration's 
civil rights policies have several important goals: 

1. The Bush administration should demonstrate renewed commitment to the fifty 
year-old bipartisan consensus on civil rights progress. 

After apologizing for his paean to Strom Thurmond's 1948 campaign, Senator Lott 
expressed his willingness to take concrete steps in the new Congress that would 
ameliorate concerns his remarks had generated. Senator Lott will no longer be 
able to carry out those .steps as majority leader, but the need for a reconciliation 
process remains. 

President Bush should pick up this mantle. The President should meet with a broad 
range of civil rights leaders and jointly formulate a civil rights agenda for the 108lh 
Congress. He should reconsider regulatory aaivity that threatens civil rights 
progress, refrain from overturning settled government positions in civil rights cases, 
and request adequate funding of civil rights activities, including activities to address 
the digital divide and flaws in election administration. 


2. Congress should fulfill its constitutional role of overseeing the administration's 
civil tights activities and should consider how it can address regulatory actions 
inconsistent with the purpose of ihe 1960s civil rights laws. 


The administration has undermined enforcement of important civil rights laws 
without sufficient criticism from Congress. Last year both the Senate and House- 
Judiciary Committees held oversight hearings with respect to the Civil Rights 
Division of the Justice Department, but were met with bland denials from Assistant 
Attorney General Boyd that policy (dianges were taking place. 


Congress should play a more aggressive role in ensuring that the executive branch 
executes the laws as they are written, especially in the case of landmark laws like 
the Civil Rights Act of 1964. In 1991, Congress passed a new civil t ights iaw for the 
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sole purpose of overturning court decisions that had interpreted the civil rights 
laws too narrowly; consideration should be given to whether a similar approach is 
needed to overturn unfavorable court decisions and unfavorable regulatory choices. 

3. Congress should provide adequate funding for important civil rights programs. 

Congress also has responsibility to ensure that its civil rights laws are enforced by 
adequately funded agencies. While the administration proposes a budget to 
Congress, lawmakers retain ultimate responsibility for setting funding levels. In 
some cases, as with the digital divide programs. Congress has resisted cuts proposed 
by the executive branch. But in funding the civil rights enforcement units of each 
department, Congress has generally gone along with inflationary funding, 

The promotion and protection of civil rights is a pressing domestic priority and 
should be funded accordingly. 

4. Congress should consider seriously the need for new laws protecting gays and 
lesbians against employment discrimination, strengthening federal hate crime law, 
and ending the discredited practice of racial profiling. 

While enforcement of existing civil rights laws is important, there are some 
minorities that lack statutory protection and other areas where protections need to 
be broadened and remedies expanded. The Employment Non- Discrimination Act, 
the End Racial Profiling Act, and the Local Law Enforcement Errhancerr^ertt Act, each 
discussed earlier in this report, should be t>ear the top tor consideration in the 
108th Congress. 


5. The civil rights community must remain vigilant In monitoring the state of 
civil rights. 


Citizens and groups concerned about civil rights must be ever vigilant against 
backsliding in the nation's civil rights policies. This report is the first step in a long- 
term effort to monitor regulations, litigation positions, and funding decisions that 
affect the state of civil rights in America. The Bush administration's decisions that 
make up civil rights policy will remain below the radar screen unless advocates 
bring This work to the attention of the public. 
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Conduslon 

Senator Lott's now infamous remarks at Strom Thurmond's birthday party 
engendered a national discussion about civil rights. On the one hand. Senator 
Lott's offensive comments were a potent reminder of America's ignominious racial 
history and the prejudice that lurks beneath the surface of American life. On the 
other hand, the swift condemnation that greeted his words is a tribute to the 
bipartisan American consensus in favor of civil rights progress. 

President Gush was among Senator Lott’s sharpest critics. The President spoke 
clearly: "Any suggestion that the segregated past was acceptable or positive is 
offensive and it is v/rong... Recent comments by Sen. Lott do not reflect the spirit of 
our country." 

The President is absolutely right that Senator Lott’s remarks are not in the spirit 
of our country. But neither is the President's systematic reversal of civil rights 
in America. 

Condemning Senator Lott was a necessary but insufficient step for the President to 
exorcLse the ghost of Senator Tfiurmond’s 1948 Dixieaat campaign from his party 
and from his administration. The next step is to redodicate his presidency to the 
goal of advancing civil rights. The President should reexamine the decisions that 
his appointees have made in recent months that thwart enforcement of civil rights 
laws or that undercut their purpose. Senator Lott's comments are like a scab that 
has been opened President Bush must do more than regret the wound — he 
must heal it. 

In a nationally televised address on June 11, 1963, President John F, Kennedy 
explained to the American people why he had just deployed National Guard troops 
to escort African-American students onto the campus of the University of Alabama, 
He said, in part: "One hundred years of delay have passed since President Lincoln 
freed the slaves, yet their heirs, their grandson.s, are not fully free. They are not yet 
freed from the bonds of injustice. They are not yet freed from social and economic 
oppression. And this Nation, for all its hopes and all its boasts, will not be fully free 
until ail its citizens are free." 


Despite heroic progress over the four decades since President Kennedy spoke these 
words, it cannot yet be said that the nation is "fully free" of discrimination. This 
generation faces a civil rights challenge that is different, but in some ways more 
pernicious, than the civil rights challenge of President Kennedy's generation. 
President Bush must assume that challenge. 
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The Bush Adminstfation Takes Aim 


Founded in 1969 as the education and 
research arm of the civil rights coalition, the 
Leadership Conference on Civil Rights 
Education Fund (LCCREF) promotes an under- 
standing of the need for national policies that support civil rights and social and 
economic justice, and encourages an appreciation of the nation's diversity. 
LCCREF initiatives are grounded in the belief that an informed public is more 
iikeiy to support effective federal civil rights and social justice policies.Through 
its online newsletter "This Week in Civil Rights"; special reports and curricula; 
briefings; and tracking of legislation, court decisions and executive branch 
enforcement in "The Civil Rights Monitor'. LCCREF accentuates the vital 
relationship between the movement's storied past and the critical civil rights 
issues of today. 

Through its public education campaigns on contemporary civil rights is-sues, 
including educahon, voting rights and the fedora! judiciary; its community 
tensions prevention and response initiative, CommUNITY 2000; its youth- 
initiated hate violence education and avvareness program, Partners Against 
Hate; its highly acclaimed fellowship program for college students poised to 
become the next generation of civil rights leaders. Civil Rights Summer; and its 
Information/Technology/Communicatiorrs initiative, which is educating the public 
about the importance of federal leadership in bridging the digital divide in low 
income urban areas, rural communities, and Indian reservations, LCCREF has 
helped move the nation forward in its journey toward equal opportunity and 
justice for all. 
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Mr. Nadler. Thank you. 

I will yield myself 5 minutes for question. I will start with Mr. 
Rich. 

According to your written testimony, sir, political appointees 
intruded into the attorney evaluation process in certain instances, 
something that did not happen in the past. 

Could you tell us how the appointees intruded into the attorney 
performance evaluations, what happened, when, and how fre- 
quently did this happen? And try to keep your answers brief, be- 
cause we are running up against 

Mr. Rich. Okay. It happened approximately seven or eight times. 
It happened primarily in 2003. The group of attorneys who had 
worked on different matters, that the supervisors in the front office 
disagreed with those judgments, and 

Mr. Nadler. Give us an example, such as. 

Mr. Rich. Such as my recollection was one of the cases that was 
recommended had to do with sending some observers to Texas, and 
the judgment was that it wasn’t necessary. That was accepted. 

Six months later, when I wrote the evaluation for this particular 
person, I was actually sent back and told to include in that evalua- 
tion criticism of the work on that particular matter. 

Mr. Nadler. Even though that work had been accepted at the 
time. 

Mr. Rich. Yes. I mean, well, it was — they disagreed and didn’t 
approve it, but it was not a matter of something that would go in 
an evaluation, in my judgment. 

Even more particular, there was another matter in which there 
was disagreement initially. Eventually, the supervisors agreed with 
us, but when it came time to performance evaluations, a criticism 
was made concerning their initial recommendation. 

Mr. Nadler. Okay. And in this connection, were you put under 
political pressure directly to hire or promote personnel based upon 
specific political objectives, or were you put under political pressure 
to make specific decisions or recommendations based upon political 
concerns? 

Mr. Rich. Well, I am not sure that that is quite what happened. 
Certainly, there was a sense in the section 5 decisions that I have 
discussed in my article that there were political considerations that 
overruled the recommendations of career staff, the Mississippi, 
Texas and Georgia, and 

Mr. Nadler. Yes, but were you put under political pressure to 
hire or promote personnel based upon 

Mr. Rich. Well, we did not have any real authority to hire. 

Mr. Nadler. Okay. 

Mr. Rich. So I didn’t get involved in hiring. And the hiring proc- 
ess changed. Promotions 

Mr. Nadler. Okay. Now, in the matter of the Georgia photo I.D. 
case 

Mr. Rich. Yes. 

Mr. Nadler [continuing]. According to a November 17th Wash- 
ington Post article, a team of Justice Department lawyers and ana- 
lysts who reviewed the case recommended rejecting it because it 
was likely to discriminate against Black voters but were overruled 
the next day by higher ranking officials. 
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Did this section 5 submission go through the normal review proc- 
ess? 

Mr. Rich. I was not there, but I have read the same materials 
you have. I had left by that time. But I can tell you that the proc- 
ess that was followed was unusual. 

Mr. Nadler. In what way was it unusual? 

Mr. Rich. The August 25th memo recommending an objection — 
typically, the case — it is very rare for those to be overruled above. 
It happens, but it is very rare. 

This time, it happened the next day, even though there were 30 
days remaining that they could still review the matter further. And 
furthermore, on the same day that the 

Mr. Nadler. In other words, there were 30 days in which they 
could have conferred with the attorneys and 

Mr. Rich. Right. 

Mr. Nadler [continuing]. Seen why they made it and so forth. 

Mr. Rich. And furthermore, on the day that it was pre-cleared, 
the State of Georgia had submitted more information to be looked 
at. The staff had bought that to the attention 

Mr. Nadler. And they didn’t have time — and they didn’t do that 
because they made the decision right away. 

Mr. Rich. Right. They didn’t wait to look at that, and the deci- 
sion was made the next day. 

Mr. Nadler. And do you believe politics played a role in this de- 
cision? And if so, why? Why do you believe that? 

Mr. Rich. Well, I think it was political. Voter I.D. was an issue 
that this Administration was pushing very hard and had changed 
the policies and the way that the Voting Section had reviewed 
voter I.D. laws in the past. 

Mr. Nadler. Wait, wait. When you say that, just — in the 20 sec- 
onds remaining, how was the policy as to the way they reviewed 
it in the past changed? 

Mr. Rich. It goes to the substance. In the past, they had pre- 
cleared a Georgia voter I.D. law because it had a backup provision 
that said if you come in and sign an affidavit swearing you are who 
you are, you can vote. 

Mr. Nadler. And now they didn’t 

Mr. Rich. And we pre-cleared that. 

Mr. Nadler. And now they didn’t require that. 

Mr. Rich. Now they didn’t require that. 

Mr. Nadler. My time has expired. 

The distinguished Ranking Member, Mr. Franks? 

Mr. Franks. Well, thank you, Mr. Chairman. 

Mr. Chairman, in the interest of time, I am just going to ask one 
question and then yield the balance — to two different witnesses 
and yield the balance of my time to the gentleman from Indiana. 

Mr. Taylor, I will start with you. It seems that the real discus- 
sion here centers around priorities of enforcement rather than the 
vigor of enforcement, because certainly the Division has been very 
vigorous given the statistics that we have seen here. They have 
been very active in their enforcement. 

Related to some of the priorities, one of those has been the in- 
creased priority on prosecuting human trafficking civil rights viola- 
tions. 
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Mr. Taylor, I don’t want to make any assumptions here. Why do 
you or why do you not believe that the prevention of human traf- 
ficking is a civil rights issue to which the considerable talents of 
the Division should be applied? 

Mr. Taylor. Well, if you read the article by Seth Rosenthal, the 
piece that he submitted as a former member of the Criminal Civil 
Rights Division, carefully, with due respect, Mr. Clegg’s conclusion 
is wrong. 

The traditional work of the section was diminished in the area 
of hate crimes and in the area of police misconduct. 

The subject is human trafficking is certainly an important sub- 
ject, Mr. Franks, but it had been handled capably by prosecutors 
outside the Civil Rights Division. 

Mr. Franks. So you essentially think that this is probably not an 
area where considerable talents of the Division should be applied. 
Mr. Taylor. Well, I have no basis for thinking it was not being 

handled well by prosecutors. So yes, I am not saying that 

Mr. Franks. Thank you. Thank you, Mr. Taylor. 

Mr. Taylor [continuing]. This is not handled capably within the 

Division, but there was no reason to transfer it 

Mr. Franks. In the interest of time, Mr. Clegg, could I give you 
a shot at the same question? 

Mr. Clegg. Well, let me just read to you from the report. 
“[NJeither the quantity nor quality of their work,” that is, the sec- 
tion’s work, “in traditional enforcement areas has suffered. . . .” 
“The changed emphasis of the Criminal Section during the Bush 
years is not a negative development.” 

I mean, I am quoting from the report. And I think that the rea- 
son for the reallocation of enforcement authority from the Criminal 
Division to the Civil Rights Division is also explained in here. 

There was a new statute that was passed at the behest of the 
Division in the Clinton administration that is called the Trafficking 
Victims Protection Act that widened the law enforcement authority 
of the department generally. 

And I think it makes perfect sense to have all of those cases 
prosecuted within one Division rather than half in one Division and 
half in the other Division. 

But you know, even if reasonable people, can differ about that, 
this is hardly the stuff of scandal. Why should this Subcommittee 
try to micromanage the Civil Rights Division in that way? 

Mr. Franks. Thank you, Mr. Clegg. And 

Mr. Taylor. If I may 

Mr. Franks [continuing]. With that, I will yield the balance of 
my time 

Mr. Taylor. If I may say another word about 

Mr. Franks [continuing]. To the gentleman from Indiana. 

Mr. Taylor. If I may say another word, Mr 

Mr. Franks. In the interest of time, I will let him 

Mr. Nadler. The time is going to the gentleman 

Mr. Franks. From Indiana, please. 

Mr. Pence. I appreciate the gentleman yielding. 

And let me say to the panel that I appreciate the testimony. I 
voted for the Voting Rights Act. I actually voted against the King 
amendment to preserve the bilingual elements of that legislation. 
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I will vote for D.C. voting today. I am a little bit broader than 
some people think sometimes. 

But let me ask you very sincerely, the Ranking Member just said 
that this is really about priorities. 

And it seems to me that, Mr. Taylor, you were critical of, you 
know, a failure to pass immigration reform, a failure to be con- 
cerned about issues of abuse among potential illegal immigrants. 

Isn’t it precisely correct that currently DOJ — part of the com- 
plaint that is being leveled here is that the Department of Justice 
is beginning to focus on the language requirements of the Voting 
Rights Act to the broader community, including ensuring that 
American Hispanics have full access to the ballot box? 

And isn’t there an argument over — in fact, that is a shifting pri- 
ority which does address some of the most immediate questions of 
our time. 

Mr. Henderson and Mr. Taylor? 

Mr. Henderson. Well, Mr. Pence, first, thank you so much for 
the question. 

Thank you, by the way, for your vote in the Judiciary Committee 
in support of the D.C. Voting Rights Act. That was tremendous, 
courageous. We appreciate it. 

Having said that, I want to take issue with your initial charac- 
terization that the only matter of concern is that of shifting prior- 
ities. 

I think as we look at the Civil Rights Division, there are three 
areas of concern. First, there has been an overall dropoff in the 
number of actual cases brought within the Division. 

Secondly, there have been shifting priorities, and we are not re- 
ferring in that regard to an expansion of priorities with respect 
to 

Mr. Nadler. The gentleman’s time has expired. Excuse me. The 
gentleman’s time has expired, but the witness will be permitted to 
complete his answer. But please do so briefly. We will be able to 
get back to Mr. Pence, I think. 

Mr. Henderson. Thank you, sir. 

And then the third area of concern is one that I focused on, and 
that is the politicization of the appointment process and the treat- 
ment of longstanding career attorneys in ways that have either 
driven them out of the Division or diminished their ability to be ef- 
fective in offering counsel. 

So those three areas, not really the one you highlighted. 

Mr. Nadler. The time of the gentleman has expired. I thank the 
gentleman. 

The distinguished Chairman of the Committee, Mr. Conyers? 

Mr. Conyers. Thank you so much. 

Am I glad to see you witnesses here. I mean, it reminds me of 
the old days — hale and hearty. 

Let me allow Mr. Taylor to complete his thought. He had a point 
that he wanted to make and time had run out under one of the 
Members of the Committee. 

Did you want to continue that? 

Mr. Taylor. Thank you very much, Mr. Conyers. I will try to be 
brief. I do think that priorities are a major part of the issue. 
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We have made great progress in this country under the civil 
rights laws and under Brown in desegregating schools, in begin- 
ning the opportunities in housing, and in employment. 

But the Civil Rights Division, which has a role — not the only role 
in that — has really put them on the back burner. And when you 
say — I will give you one example, by the way. It is not in this re- 
port. The Civil Rights Division Education Section, which we will re- 
port on later, under the prior Administration was siding with 
school districts which wanted to continue desegregation after their 
court obligations expired by having voluntap^ desegregation plans. 
And the section filed a number of — the Division filed a number of 
amicus briefs in the lower courts. Now, the Justice Department has 
turned around completely, said that a school district can’t deseg- 
regate its schools or balance them even if it wants to. And in the 
Supreme Court, they took a completely opposite position without 
stating any real legal basis or educational reason for doing so. That 
is the kind of thing that is happening these days. 

Mr. Conyers. Thank you. 

Let me ask Mr. Clegg — welcome again to the Committee. Are you 
still opposed to the extension of the Voter Rights Act? 

Mr. Clegg. Well, yes. I was outvoted, though, on that, as you 
know. But I do think that it was a mistake to reauthorize section 
5 and section 203 — not the entire act, but those two provisions. 

Mr. Conyers. I see. Okay. 

Let me ask Wade Henderson, what about the types and numbers 
of cases the Civil Rights Division has been bringing? Do you have 
some concerns about that? 

Mr. Henderson. Absolutely, Mr. Chairman. I think there are 
two areas that confirm our belief that there has been a dropoff in 
the quantity of cases they have brought to the detriment of effec- 
tive civil rights enforcement. 

For example, in the area of employment, since January 2001, the 
Administration has filed just 35 title VII cases, or an average of ap- 
proximately six cases per year. 

Now, this number includes five cases in which DOJ intervened 
in ongoing litigation, and two cases that were initiated by the U.S. 
Attorney’s Office in the Southern District of New York using their 
own resources. 

By contrast, the Clinton administration filed 34 cases in its first 
2 years in office. And by the end of its term, the Administration — 
that is, the Clinton administration, had filed 92 complaints of em- 
ployment discrimination, for an average of 11 per year. 

I think if you look at what has happened in the Housing and 
Civil Enforcement Sections, you will see essentially the same thing, 
53 cases in 2001 down to 31 cases in 2006. 

And the number of race cases that have been brought in this 
area has fallen by 60 percent. What we are looking at is really not 
just a shifting emphasis of priorities. What we are looking at is a 
backing away from the statutory obligation of the Division to effec- 
tively enforce 

Mr. Conyers. Thank you. 

Mr. Henderson [continuing]. Existing civil rights laws. 

Mr. Conyers. Attorney Clegg, let me ask you my last question. 
I was wondering why you didn’t appreciate Attorney Taylor, Pro- 
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lessor Taylor, pointing out that the nature of the appointments of 
the members of the judiciary have been extremely conservative 
lately. 

And you felt that that was an inappropriate comment before the 
Subcommittee of the Judiciary Committee. 

Mr. Clegg. That is not what he said. Had he complained about 
their being “conservative” appointees, I wouldn’t have had any 
problem. What he said was that these were judges “hostile” to 

Mr. Nadler. The time of the gentleman has 

Mr. Clegg [continuing]. The enforcement of civil rights laws. 

Mr. Nadler. The time of the gentleman has expired. The witness 
can complete his answer. 

Mr. Conyers. Yes. Wasn’t that valid criticism? I mean, it could 
be agreed with or disagreed with, but when witnesses begin to 
challenge other witnesses’ statements, we could have a full hear- 
ing — as a matter of fact, I recommend it to Chairman Nadler — on 
this conservatizing situation to straighten it out. 

But I don’t think that he has any more right to criticize you on 
your views than you have to criticize him on his. 

Mr. Clegg. I think we both have the right to criticize each other, 
and that is what I am doing. 

Mr. Conyers. Well, that is not why 

Mr. Clegg. I am saying that it is 

Mr. Conyers. But that is not why the hearing is being held. We 
are here for a different subject. 

Mr. Clegg. I don’t agree. 

Mr. Nadler. The time of the gentleman has expired. 

Mr. Pence? 

Mr. Pence. Thank you. Chairman. 

I would just like to return to this question of priorities. I appre- 
ciate Mr. Henderson’s response to that. And as we have a vote on, 
I will leave the majority of my time for reaction here. 

I just continue to — I should have checked this box, too. You 
know, I get beat up by a lot of people because I suggested com- 
prehensive immigration reform in the last Congress. 

You know, I mean, I am a head first without a helmet guy. You 
know, but I think it is the right thing to do. 

So using those bona fides, let me say again, Mr. Taylor or Mr. 
Rich, is it possible here that what we are seeing in evidence I actu- 
ally just that elections have consequences, that different Adminis- 
trations do bring a different intensity level, a different level of pri- 
orities? 

Or is it, in fact, your contention that the law is being disregarded 
here? 

It does seem to me that this Administration has placed greater 
emphasis on ensuring that classes of persons apart from traditional 
targets of civil rights enforcement law have had their rights pro- 
tected under the Voting Rights Act, especially, and that may have 
diverted resources that previously were focusing on more tradi- 
tional areas of civil rights. 

But is there at least — would either one of you allow that this is 
a natural outgrowth of the changing of the guard the American 
people made in the year 2000? 
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Or is it your firm belief that this represents ignoring the law and 
stepping aside from constitutional duty? 

Mr. Taylor. Mr. Pence, I think — I will turn it over to Joe in a 
minute. I think voting rights are central in this country. And I 
don’t think they have been — I think part of the story is they have 
not been adequately protected. 

And when I look at what has happened at the Justice Depart- 
ment and look at the unfolding story about prosecutors, U.S. attor- 
neys and vote fraud, I see a dilution of the right to vote. I 
think 

Mr. Pence. But would you grant the point — forgive me for inter- 
rupting, but would you grant the point that this Department of 
Justice has placed greater emphasis and resources on ensuring 
that Hispanic Americans have access to bilingual ballots and 

Mr. Taylor. I was going to say that I think that it is important 
for the department to keep up to date with problems as they un- 
fold, with hate crimes, with ill treatment of Muslims. 

I think they do have to — and I think they — I didn’t hear an an- 
swer to the question about what additional resources would be re- 
quested for the department to do some of that work, and I wish 
they would request some additional resources. 

I think housing is another important area. I think employment 
is another area. I think high-impact cases, which the department 
is not bringing these days, is important, not just individual com- 
plaints, but to stop practices which affect a great many people. 

So I think there — we could have a good discussion about this, I 
think. 

The other thing I will just say briefly is Mr. Clegg has called me 
a lot worse things than he called me here today, so maybe I am 
improving in his estimation. 

But I would just say to the Committee, look at the two reports 
by highly regarded attorneys on the nominations to the court and 
see if you disagree with them. 

Mr. Pence. If I could reclaim my time, Mr. Chairman. 

Mr. Clegg, could you respond to that? Is my characterization of 
this fair from your perspective, in the minute and 10 seconds we 
have left? 

Mr. Clegg. No, I think it is very fair. And as I say in my state- 
ment, I think a lot of this is driven by simply a difference in en- 
forcement priorities, which, you know, is perfectly legitimate. 

Times change. Congress passes new laws. New problems arise. 
And there are legitimate differences in the way that different Gov- 
ernment lawyers interpret the law, just as there are legitimate dif- 
ferences in the way that judges interpret the law. 

And we ought to be able to have those differences without char- 
acterizing one another as “hostile to the enforcement of [civil 
rights] laws.” That is not what this is about. 

Mr. Pence. Mr. Henderson, the balance of the time. 

Mr. Henderson. Mr. Pence, in the time you have left, let me just 
say the Division was started under the Administration of Dwight 
Eisenhower. 

But every successive Administration after that, both Democratic 
and Republican, saw the need for steady progress on civil rights en- 
forcement. 
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What we saw with the Bush administration was a precipitous 
dropoff in the number of cases being brought in a variety of dif- 
ferent areas, and not just shifting priorities, but an effort to dimin- 
ish its primary responsibility to ensure the effective civil rights en- 
forcement for all Americans. 

Mr. Clegg. But as you point out, yes, the number of cases have 
gone down in some areas but they have gone up in others. 

Mr. Nadler. The time of the gentleman has expired. All time 
has expired. 

Oh, Mr. Scott again. Mr. Scott, I am sorry. [Laughter.] 

I keep not looking at the front row. 

Mr. Scott. What did that lawyer say, “I am not a potted plant”? 

Mr. Rich, you were at the Division 37 years. Can you make a 
comment on the attorney-client privilege question that was brought 
up in the first panel? 

Mr. Rich. That has always been a very vexing issue, what the 
attorney-client privilege means for a Government attorney. 

I agree with Mr. IGm’s portrayal that we represent the United 
States, the people of the United States. The question is how does 
that affect that attorney-client privilege. 

I think that there is a sense of career attorneys that internal de- 
liberations, internal memos, are something that are privileged to 
protect the ability to give your frank opinions. 

Mr. Scott. Have the recommendations been rejected in previous 
Administrations — or has the level of rejection increased in this Ad- 
ministration, rejecting the opinions of the career attorneys on sec- 
tion 5 cases? 

Mr. Rich. Oh, most definitely. I think that the high profile cases 
show that more than anything. 

A couple other things I wanted to add about the Georgia Voter 
I.D. matter that were extraordinary is that each of the attorneys 
who worked on that case that recommended an objection are no 
longer in the section, including the deputy chief, who was removed. 

And after that particular matter is when the Justice Department 
changed the longstanding policy of asking civil rights analysts and 
attorneys to give their recommendations on whether to object. 

That has now changed. Mr. Kim was not clear on that. What has 
changed is that the section chief still gives a recommendation, but 
the civil rights analysts who always had given recommendations to 
the section chief no longer give those recommendations to the sec- 
tion chief. 

Mr. Scott. Is the section chief a political appointee or a career 
appointee? 

Mr. Rich. He is a career appointee. He replaced me. 

Mr. Scott. Okay. Mr. Kim also went to great lengths to show 
that the courts had validated certain decisions. Isn’t it true that 
you can have a section 5 violation without having a section 2 viola- 
tion? 

Mr. Rich. That is correct. 

Mr. Scott. And the section 5 decision is not reviewable. If you 
are in court, it is on a section 2 violation. 

Mr. Rich. The only time a section 5 matter would be review- 
able — if there was an objection, the jurisdiction has the ability to 
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go to the U.S. District Court here in D.C. and raise it before that 
court. It is not an appeal. 

Mr. Scott. Now, that is if it has heen rejected — if it has not 
been — if it has been pre-cleared, there is no jurisdiction for appel- 
late review. 

Mr. Rich. There is no jurisdiction, and that happened certainly 
in the Mississippi case. 

Mr. Nadler. Well, I thank the gentleman, and I thank the gen- 
tlemen in particular for coming in under his time limit in spite of 
my blindness in failing to see him for a second time, for which I 
apologize. 

First of all, the Chair thanks all the witnesses and the Members 
of the panel. 

Without objection, all Members will have 5 legislative days to 
submit to the Chair additional written questions for the witnesses, 
which we will forward and ask the witnesses to respond as prompt- 
ly as you can, so that their answers may be made part of the 
record. 

Without objection, all Members will have 5 legislative days to 
submit any additional materials for inclusion in the record. 

With that, this hearing is adjourned. 

[Whereupon, at 11:48 a.m., the Subcommittee was adjourned.] 
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The Honorable Jerrold Nadlcr 
Chairman 

Subcommittee on the Constitution, Civil Rights, and Civil Liberties 

Committee on the Judiciary 

United States House of Representatives 

Washington, D.C. 20515 

Dear Mr. Chairman: 

During the March 22, 2007, oversight hearing of the Civil Rights Division before the 
House Judiciary Committee, Subcommittee on the Constitution, Civil Rights, and Civil 
Liberties, Chairman Conyers noted a 2007 Citizens’ Commission on Civil Rights report, entitled 
“Erosion of Rights: Declining Civil Rights Enforcement Under the Bush Administration.” I 
received a copy of this report a few days before the hearing. To my knowledge, the Civil Rights 
Division was not aware of, nor asked to comment on, this report before it was issued. 

Chairman Conyers asked me to detail some of my disagreements with this report, which 
is hardly an objective assessment of the Division. Most notably, the report ignores the 
Division’s significant accomplishments over the past six years in numerous areas, such as 
prosecuting human trafficking offenders; convicting law enforcement officials for willful 
misconduct, such as excessive force; enforcing Section 203 of the Voting Rights Act; helping 
more than 3 million Americans with disabilities through Project Civic Access; ensuring 
constitutional policing by law enforcement agencies; and protecting the religious liberties of all 
Americans. Indeed, recent years have seen the Civil Rights Division launch several initiatives to 
protect the civil rights of Americans. Our many accomplishments demonstrate that the Civil 
Rights Division is fully committed to combating discrimination consistent with the Federal laws 
passed by Congress. Our extraordinary record of success in the courts demonstrates a record of 
fair and even-handed law enforcement through cases that are thoroughly grounded in the facts 
and the law. 

The report criticizes three (of the 10) litigating sections in the Division. The bulk of 
these criticisms have been aired many times and conclusively rebutted in dozens of pages of 
written testimony, including my written testimony before the House Judiciary Committee on 
March 22, 2007, and before the Senate Judiciary Committee on November 16, 2006; the written 
testimony of former Assistant Attorney General R. Alexander Acosta before the House J udiciary 
Committee on March 1 0, 2005, and March 2, 2004; and the written testimony of former 
Assistant Attorney General Ralph Boyd before the House Judiciary Committee on May 15, 

2003, and June 25, 2002, and the Senate Judiciary Committee on May 21, 2002. Indeed, 
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The Honorable Jerrold Nadler 
Page 2 


frequent allegations that Congress has not adequately discharged its oversight responsibilities are 
unfounded. Congress has conducted seven oversight hearings over the Civil Rights Division 
thus far during this Administration, as compared to just four during the entire eight years of the 
previous Administration. 

In light of this extensive record, my responses here focus on certain of the report’s 
allegations regarding the Division’s management and outstanding professional staff. As an 
initial matter, the Division’s many accomplishments are the result of the talent, hard work, and 
dedication of the Division’s professional attorneys and staff. These records could not have been 
achieved without a high level of teamwork between career attorneys and political appointees. 
While the report alleges that political appointees are unwilling to draw on the expertise of career 
staff, quite the contrary is true. The Division’s political appointees consistently rely on career 
attorneys for expertise in their respective areas of civil rights enforcement. Career attorneys 
routinely prepare detailed memoranda, setting forth the facts, the law, and a recommendation on 
each proposed matter. As a former career prosecutor at the Department of Justice, I very much 
expect, encourage, and appreciate the thoughtful recommendations of career attorneys. 

My policy is to maintain open communication between the sections’ career staff and the 
Office of the Assistant Attorney General. In contrast to the allegations in the report, I conduct 
regular meetings with all Section Chiefs and have met with trial attorneys to discuss their cases. 
Moreover, my deputy assistant attorneys general communicate daily with career section 
management as well as conduct regular meetings with the sections they oversee. 

I find it unfortunate that the report’s mischaracterization of the Division’s hiring 
procedures unfairly casts doubt on the demonstrated excellence of the outstanding attorneys who 
the Division has been fortunate to hire. While the report claims that hiring decisions are made 
by political appointees with little or no input from career staff, this simply is not accurate. The 
Civil Rights Division hires attorneys through a collaborative approach that includes both career 
employees and political appointees. I place great weight on the recommendations of career 
section management in all personnel matters, including hiring decisions. The Division hires 
outstanding attorneys from an extremely wide variety of backgrounds. There is no political 
litmus test in making hiring decisions. 

The report also suggests impropriety in the fact that political appointees help to rate the 
performance of career attorneys. Such a conclusion would be unfounded. The rating of career 
attorneys has historically involved the input and collaboration of both career m^agement and 
political appointees. The form used to appraise the performance of career attorneys in the Civil 
Rights Division has contained some three to seven performance-related elements (depending on 
the work of the Section) on which an attorney is evaluated; a brief narrative typically 
accompanies the actual evaluation. Each rating involves a “rating official’’ (typically, a career 
section chief) and the “reviewing official’’ (typically, a political appointee). As has been true for 
years, both officials sign the final rating; hence, both are expected to attest to it. The 
involvement of political appointees in this process - whether in editing the narrative or in 
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changing the actual evaluation - is neither unusual nor unwarranted. I have worked 
collaboratively and harmoniously with career management in carrying out this responsibility, 
and I am confident that my staff does so as well. 

The report also claims that the Division has an “unprecedented turnover of career 
personnel.” In fact, the average rate of attorney attrition in the Civil Rights Division during this 
Administration is almost identical (less than a 1.5% difference) to a comparable period of the 
prior Administration. During this Administration, the peak attrition rate for attorneys occurred 
in 2005, when a number of attorneys accepted a retirement package offered to multiple Justice 
Department components. The report notes a number of departures from the Voting Section since 
April 2005 and suggests that these departures have sapped the ability of the Voting Section to 
enforce the Federal voting laws. That is not true. Since April 2005, the outstanding attorneys in 
the Voting Section have worked diligently to file 27 lawsuits - as compared to 22 lawsuits filed 
from January 2001 until April 2005. Stated differently, the Voting Section has filed more 
lawsuits during the past two years than in the preceding four. 

Of course, we make every effort to retain our extremely talented and experienced 
attorneys, who are in high demand both throughout the government and in the private sector. I 
have worked hard to create an environment of hard work, mutual respect, open dialogue, and 
professionalism. In this vein, we recently created a new Office of Professional Development 
that is focused on the needs of individual attorneys for training and career resources. The 
Division also recently created the internal Ombudsman to meet with Division employees on a 
wide variety of issues and concerns. I maintain regular contact with the leadership of each 
Section and work closely with career staff to address any problems that arise. 

In sum, the leadership of the Division remains strong with each Section Chief, for 
example, averaging nearly two decades of experience within the Civil Rights Division. This 
experience, dedication, and practical knowledge continue to serve the Division well. The 
productivity and record levels of enforcement achieved by the Division during the last six years 
are the direct result of the hard work of career professionals under the expertise of the Section 
Chiefs. 


I appreciate the opportunity to appear before your Subcommittee. Please do not hesitate 
to contact the Department of Justice if we can be of further assistance. 


Sincerely yours, 



Wan J. Kin/ / 

Assistant AWomey General 
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cc: The Honorable Trent Franks 
Ranking Minority Member 

cc: The Honorable John Conyers 
Chairman 

Committee on the Judiciary 
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March 19, 2007 

William H. Brown, III 
Direct Dial2i5-751-2434 
E-mail: wbrowiKgschnadei.com 


John Conyers, Chairman Jerrold Nadler, Chairman 

House Committee on the Judiciary House Subcommittee on the Constitution 

Committee on the Judiciary 


Dear Chairmen Conyers and Nadler: 

It is with some sadness that I join in submitting to you the latest report of the Citizens’ 
Commission on Civil Rights — The Erosion of Rights. I am sad because the report chronicles 
actions taken by the current Administration that threaten the civil rights protections that the 
nation has built into the law over the past half century. 

I hope the Committee will pay particular attention to the four essays written by lawyers 
who served with distinction in the Civil Rights Division of the Justice Department. They are 
emblematic of the skill, professionalism and dedication that have characterized the division since 
its founding in 1957. 

Yet, the current Administration has set about to dismantle the Division, to ignore the 
work of its most able lawyers and to weaken civil rights and remedies. 

As a Republican, I am proud of the historical contribution my party has made to the 
strengthening of civil rights. Every significant achievement has been accomplished on a 
bipartisan basis. During the period from 1969 to 1973, when I served as Chairman of the Equal 
Employment Opportunity Commission by appointment of President Nixon, our bipartisan 
agency examined discrimination in employment and services by AT&T. We eventually settled 
the case by consent decree and helped set the stage for new equal employment opportunities in 
some of America’s largest corporations. 

We also collaborated in adopting guidance under Title VII which made clear that 
employment practices that worked to disadvantage minorities and that were not dictated by 
business necessity should be interpreted to violate Title VII. The Supreme Court adopted that 
doctrine in its landmark decision in Griggs v Duke Power Company in 197 land it has been a 
pillar of civil rights law ever since. 


Schnsder Harrison Segal & Lewis iir 


NEW YORK 
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When the Court reneged on the principle in the 1980s, a bipartisan coalition in the 
Congress restored it in the Civil Rights Act of 1991. Now the current Administration is 
weakening the law again. 

As to the Department of Justice it was Lincoln’s Attorney General, Edward Bates who 
wrote that. 


“The office I hold is not properly political, but strictly legal; and it is my 
duty, above all other ministers of state, to uphold the law and to resist all 
encroachments, from whatever quarter of mere will and power.” 

And it was as the Republican, the late Elliot Richardson (who was my colleague for many 
years on the Citizens’ Commission on Civil Rights) who showed the greatest courage in putting 
the Bates principle into action, by resigning his office when he was threatened with an 
“encroachment of mere will and power.” 

Finally, I want to commend your committee for taking on this issue when you have such 
a frill agenda. Our Commission along with the Center for American Progress, recommends that 
Congress establish a Select Committee of the House and Senate to conduct a two year review of 
the implementation of civil rights laws. We believe that such a review would provide a record 
that will enable the rebuilding of the institutions we need to protect the rights of all of us and we 
hope that this is work that will have bipartisan support. 

Sincerely, 

William H. Brown, III 


S c h n a d e r 


Harrison 


Sega 
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U^. Department of Justice 
Office of Legislative Affairs 


Office of ibe Assistant Aiiorney General Wufiington, D.C. 20530 

April 12, 2006 


The Honorable F. James Sensenbrenner 
Chairman 

Committee on the Judiciary 
U.S. House of Representatives 
Washington, D,C 20515 

Dear Mr. Chairman: 

This responds to your letter dated February 28, 2006, requesting information about the 
Civil Rights Division. You first requested iufonnalion about the Division’s procedures in 
Voting Rights Act cases. 

The Voting Section of the Civil Rights Division employs a consistent and straiglitforward 
decision-making process. Regardless of the type of decision to be made whether to file a 
lawsuit, to make a determination under Section 5, or to provide legal arguntenls - the decision- 
making process begins with a careful anal>'sis of the facts and the legal dements at issue. Justice 
Department attorneys have great legal skill and knowledge. They arc expected lo identify all of 
tbe relevant facts, legal issues and other concerns that bear upon a law enforcement decision. 

This process often begins with a search foj’ relevant and reliable evidence. Voting Section 
attorneys interv iew potential witnesses; locate, authenticate and review documents; corroborate 
potential facts; and track back ftoni the many second- and Ihirfl-hand allegations, regularly 
received by the Section, in order to identify trustworthy evidence. After identifying and 
obtaining evidence (hat bears upon a particular course of action. Section attorneys identify and 
explore potential dcfense.s. They are responsible for making recommendations that follow the 
law as wntten by the Congress and interpreted by the judiciary. Varied and sometimes 
contradicting views arc encouraged. Only after this careful process, does a matter move forward 
for decision. 

Each stage of the decision-making process is interactive. The activity of Dq3ariment 
allonieys is guided and encouraged at every step by more senior attorneys, typically Special 
Litigation Counsel and Deputy Section Chiefs, as well as by the Chief of the Voting Section. 
Each of these supervisors is a career attorney, as well, with significant experience in civil rights 
and voting rights litigation. The current Voting Section Chief has been with the Civil Rights 
Division forever 30 years. The Section Chief is responsible forpresenting the Section 
recoiiunendation to Division leadership. Under 28 C.F.R. 51.3, the Chief of tbe Voting Section 
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has the authority to preclear state voting redistricting plans submitted under Section 5 of the 
Voting Rights Act. 

The Department of Justice rightly expects the highest stati(iard.s and strict adherence to 
the law by its attorneys. Nowhere is such fidelity more important than when addressing the 
sensitive areas touched on by the Voting Section, where we strive to maintain the highest 
standards of professionalism. 

Citing Johnson v. Miller, 864 F. Supp. 1 354 (S-D. Ga. 1 994); Miller v. Johnson, 515 U.S. 
900 (1995); Abrams v. Johnson, 521 U.S. 74 (1997), and United States v. Jones, 125 F.3d 1418 
(1 1th Cir. 1997), you also requested information of any “instances, pastor present, where the 
Civil Rights Division’s legal work was either admonished in a court opinion or where the 
Division paid attorneys’ fees or settlement fees over its involvement in a lawsuit.” The following 
cases arguably contain “admonish[ments]” similar in degree to those in the cases that you cited or 
involve the payment of attorneys’ or settlement fees for purportedly unfounded litigation. While 
the Department fully respects and accepts the court rulings, judicial statements, dispositions and 
payments in these matters, we do not concede by listing them here that each was warranted. 

1. Johnson v. Miller. In 1992, the Voting Section of the Civil Rights Division 

precleared a legislative rcdistricting plan in Georgia, after rejecting two previous 
plans because there were only two majority black districts. In 1994, voters 
challenged the constitutionality of the state’s Eleventh Congressional DisUicl, 
contending that it was a racial gerrymander, and sought to enjoin its use in 
congressional elections. Shortly after the case was filed, the Voting Section 
intervened as a defendant. The plaintiffs prevailed. 864 F. Supp. 1354 (S.D. Ga. 
1994) (Copy of opinion enclosed as Attachment A). As relevant to your request, 
the court stated, “(d]ui ing the rcdistricting proccs.s, [the ACLU attorney] was in 
constant contact with . . . the DOJ line attorneys overseeing preclearance of 
Georgia’s rcdistricting efforts. . . . The Court was presented with a sampling of 
these communiques, and w'e find them disturbing. It is obvious from a review of 
the materials that [the ACLU attorney’s] relatio«i.ship with the DOJ Voting 
Section was informal and familiar; the dynamics were that o f peers working 
together, not of an advocate submitting proposals to higher authorities.” Jd. at 
1 36; see also id. (Voting Section attorneys’ “professed amnesia [about thcii- 
relationship with the ACLU attorney] less than credible”); id. at 1 364 (“Though 
counsel for the United States objected to Plaintiffs’ ‘characterization that the 
Justice Department “suggested things” [to the General A.ssemblyJ,’ it is 
disingenuous to submit that DOJ’s objections were anything less than implicit 
commands.”) (citation omitted); id. at 1367-68 (“the Department of Justice had 
cultivated a number of partisan ‘informants’ witliin the ranks of the Georgia 
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legislature” “We find this practice cUstutbing ”); id. at 1 368 (“the considerable 

influence of ACLU advocacy on the voting rights decisions of the United States 
Attorney General is an embarrassment”); id. (‘Tt is surprising that the Department 
of Justice was so blind to this impropriety, especially in a role as sensitive as (hat 
of preserving the fundamental right to vote.”). 

In 1 994, llie United States appealed Johnson v. Miller to the U.S . Supreme Court, 
arguing that evidence of a legislature’s deliberate use of race in redislricting is 
insufficient to establish a raci^ gerrymander claim. The Court found for the 
plaintiffs-appellees. Miller v. Johnson, .515 U-S. 900. 910 (1995) (Copy of 
opinion enclosed as Attachment B). As relevant to your request, the Court stated, 
“[ijnstead of grounding its objections on evidence of a discriminatory purpose, it 
would appear the Government was driven by its policy of maximizing 
majority-black districts. Although the Govcnimcut now disavows having had that 
policy and seems to concede its impropriety, the District Court's well-documented 
factual findiug was that the Department did adopt a maximization policy and 
followed it in objecting to Georgia's first two plans.” Id. at 924-25 (citations 
omitted). See also id. at 926 (“The Justice Department’s maximization policy 
seems quite far removed from [Section 5 of the VRAJ’s purpose.”); id. at 927 
(“ihe Justice Department’.*; implicit command tlial States engage in presumptively 
unconstitutional race-based districting brings the Act, once upheld as a proper 
exercise of Congress' authority under [Section) 2 of the Fifteenth Amendment into 
tension with the Fourteenth Amendment.”) (citation omitted). In 1995, the 
Department agreed to pay $202,000 to settle plaintiffs’ interim claims for 
attorneys’ fees. In 1997, (he Department agreed to pay an additional $395,000 to 
settle plaintiffs’ remaining claims for attorneys’ fee.*:, expenses and costs. 

2. Haysv. Slate of Louisiana. In 1992, tlie Voting Section of (he Civil Rights 

Division precleared a redistricting plan for Louisiana. The same year, voters sued 
Louisiana, contending, among other things, that the plan constituted 
impermissible genymandering in violation of the Equal Protection Clause. The 
V oting Section initially participated as amicus curiae in September 1 992 and 
subsequently intervened as a defendant in July 1994. The district court held the 
plan to be unconstitutional. 839 F. Supp. 1188 (W.D. La. 1993) (Copy of opinion 
enclosed as Attacluiienl C). As relevant to yxiur request, the court stated, “neither 
Section 2 nor Section 5 of the Voting Riglits Act justify the [U S. Attorney 
General’s Office’s] insistence that Louisiana adopt a plan with two safe, black 
majority districts.” Id. at 1 196 n.2I; se/? also id. (DOJ’s position was “nothing 
more than... ‘gloss’ on the Voting Riglits Act - a gloss unapproved by Congress 
and unsanctioned by the courts.”); id. (“[the Assistant Attorney General’s Office] 
arrogated the power to use Section 5 precleanmee as a sword to implement 
forcibly its own redislricting policies.”). 
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Louisiana enacted a new redistricting plan. The district court struck down the 
revised plan. 936 F. Supp. 360 (W.D. La. 1996) (per curiam) (Copy of opinion 
enclosed as Attachment D). As relevant to your request, the court staled, “the 
Justice Department impermissibly encouraged — nay, mandated — racial 
gerrymandering.” /d. at 369. The court also noted that “the I^egislature 
succumbed to the illegitimate preclearance demands of the Justice Department.” 
Id. at 372; see also id. at 363-64, 368-70. In 1999, the Department agreed to pay 
$1,147,228 to settle claims for attorneys’ fees, expaisej?, and costs. 

3. Scott V. Department oj Justice. On August 12, 1992, the Voting Section of the 
Civil Rights Division precicared a rcdistricting plan in Florida. In 1994, voters 
sued the Department and the Slate of Florida, contending that the slate’s 
configuration for a certain Senate district violated the Equal Protection Clause. 
After the Supreme Court’s decision in Miller v. Johnson, 5 1 5 U.S. 900 (1 995), 
and United States v. Hays, 515 U.S. 737 (1995), the parties agreed to proceed by 
mediation. The district court approved the mediated settlement (which did not 
address attorneys’ fees) in March 1996. Scott v. Department of Justice, 920 F. 
Supp. 1248 (M.D. Fla. 1996). In 1999, the Department ami plaintiffs settled 
plaintiffs’ claims for attorneys’ fcc-s, expenses and costs for $95,000. 

4. United States v. City of Torrance. In 1 993, the Employment Litigation Section of 
the Civil Rights Division brought suit, alleging that the City of Torrance, 
California, had engaged in a pattern or practice of discrimination in its hiring of 
new police officers and firemen. The defendant prevailed. The district court 
concluded that the Division’s actions violated Rule 1 1 of the Federal Rules of 
Civil Procedure, or alleinatively 42 U.S.C. 2000e-5(k), and awarded attorneys’ 
fees. The Ninth Circuit affirmed the district court. 2000 WL 576422 (9th Cir. 
May 11,2000) (Copy of opinion enclosed as Attaclunent E). The court staled 
that attorneys’ fees may be awarded in a Title VU case when tlie plaintiffs action 
is “frivolous, unreasonable, or without foundation.” Id. at * 1 (citation quotation 
marks omitted). As relevant to your request, the court stated, “[ijn this case, the 
record amply supports the <hstrict court’s determination that this standard was 
satisfied, that is, ‘that the Government had an insulficiml factual basis for 
bringing the adverse impact claim’ and ‘that tlie Government continued to pursue 
the claim . . . long after it became aj^arent that the case lacked merit.’” Id. The 
Ninth Circuit affirmed the district court’s award, in 1998, of $1,714,727.50 in 
attorneys’ fees. 

5. United States V. Jones. In 1993, the Voting Section of the Civil Rights Division 
sued county officials in Dallas County, Alabama, under Section 2 of Voting 
Rights Act and the I'oiirteenth and Fifteenth Amendments. The Division alleged 
tliat at least fi fty-two white voters who did not reside in a black-majority district 
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were improperly pennitted to vole in that district. The defendants prevailed and 
the district court ordered the government to pay attorneys’ fees under the Equal 
Access to Justice Act (“EAJA”), 22 U-S.C. 2412(d)(l(A). The Eleventh Circuit 
affirmed. As relevant to your request, the court stated that a “properly conducted 
investigation would have quickly revealed tliat there was no basis for the claim 
that the Defendants were guilty of purposeful discrimination against black voters. 

. . . The filing of an action charging a person with depriving a fellow citizen of a 
ftmdamental constitutional right without conducting a proper investigation of its 
truth is unconscionable. . . . Hopefully, we will not again be faced with reviewing 
a case as carelessly instigated as tliis one.” 125 F.3d 1418, 1431 (11 th Cir. 1997) 
(Copy of opinion enclosed as Attachment F). In 1995, the district court ordered 
the Department to pay $73,038.74 in attorneys’ fees and expenses. In 1998, the 
appellate court ordered the Department to pay an additional $13,587.50 in 
attorneys’ fees, 

0. Motoyoshiv. United States. In 1993, (he Officeof Redress Administration of the 
Civil Rights Division denied compensation to a Japancse-.-^merican man relocated 
during World War II. He filed .suit challenging the denial. The district court 
granted the plaintiffs motion for summary judgment. As relevant to your 
request, the court stated that the Department’s “failure to consider and determine 
plaintiffs eligibility for compensation . . . was arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law.” 33 Fed. CT. 45, 52 (1995) 
(Copy of opinion enclosed a.s Attachment G). In 1995, the court ordered the 
Department to pay $8,437 in attorneys’ fees under the RAJA. 

7. United Slates V. Tucson Estates Properly Owners Association, Inc. In 1993, the 
Housing and Civil Enforcement Section of the Civil Rights Division brought suit 
alleging that an owners’ association in Tucson violated the Fair Housing Act. The 
defendants prevailed on summary judgment. United States v. Tucson Estates 
Prop. Owners Ass 'n. Inc. No. 93-503, slip op. (D. Ariz. Nov. 7, 1 995) (Copy of 
order is enclosed as Attachment H). As relevant to ^xiur request, the court .stated, 
“it is not a reasonable legal basis that the United States lacked in this ca.se; it was 
the factual basis upon which its legal theory rested that was unreasonable. Based 
on the totality of the circumstances present prior to and during litigation, this 
Court finds that the United Stales’ position was not substantially justified.” Id. at 

5 (emphasis in original) (citation and quotation marks omitted), In 1 995, the 
court ordered the Department to pay $150,333.07 in attorneys’ fees and expenses 
under the EAJA. 

8. United States v. Laroche. In 1993, tiie Housing and Civil Enforcement Section of 
the Civil Rights Division brought a Fair Housing Act suit in federal district court 
in Oregon. The defendants prevailed on summary judgment. The court awarded 
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defendants $I 7,8H5.78 in altomeys* fees and costs. The United States appealed. 
During die pendency of the appeal, the parties entered into a settlement and filed a 
joint stipulation of dismissal on April 24, 1995. The district court withdrew and 
rendered void its rulings on summary judgment and attorneys’ fees and dismissed 
the case on December 28, 1995. 

9. Smith V. Beasley znA Able V. fF/ZA/iw (consolidated cases). In 1994, the Voting 
Section of the Civil Rights Division prcclcarcd South Carolina State House 
di.stricts, and then precleared Slate Senate Districts in 1995. Voters challenged the 
constitutionality of South Carolina House and Senate districts created by the state 
le^slalure in two separate actions, which were consolidated. The Voting Section 
intervened as a defendant in the House action on May 3, 1 996. On September 27, 
1996, the court found that six of nine House districts and all three Senate districts 
were unconstitutional as they were drawn with race as the predominant factor. As 
relevant to your request, the court slated, “[llhc Department of Justice's advocacy 
position is evidenced in many memoranda, letters and notes of telephone 
conversations, but most particularly by the apparent epidemic of amnesia that has 
dimmed the memory of many DOJ attorneys who were involved with South 
Carolina's efforts to produce a reapportionment plan that would pass 
prcclearaiice,” 946F. Supp. M74, 1190-91 (DSC. 1996) (Copy of opinion 
enclosed as Attaclunent i); see also id. at 1208 ("ft]he Deparlinent of Justice in 
the present case, as it bad done in Miller, misunderstood its role under the 
preclearance provisions of the Voting Rights Act. Here, Department of Justice 
attorneys became advocates for the coalition that was seeking to maximize the 
number of majority [black voting age population] districts in an effort to achieve 
proportionality. ... It is obvious that the Voting Section of the Department of 
Justice misunderstands its role in the rcapportionment process.”). In 1996, the 
Department settled plaintiffs’ claims for attorneys’ fees and costs for $282,500. 

10. United Stales v. WeLsz. In 1994, the Housing and Civil Enforcement Section of 
the Civil Rights Division initiated a religious discrimination suit under the Fair 
Housing Act The district court granted defendant's motion for judgment on the 
pleadings. 91 4 F. Supp. 1050, 1055 (S.D.N.Y- 1996). In 1997, the Department 
settled the issue of attorneys’ fees and costs for $7,857.50. 

1 1 . Abram.'; v. Johnson. In 1 996, file United States appealed a later proceeding in 
Johnson v. Miller to the Supreme Court, alleging that the district court's plan did 
not defer to the legislative preferences of the Georgia Assembly because it had 
only one majority-black district w'hen all previous Assembly plans had two, and 
that it diluted minority voting strengdi by not adequately representing the voting 
interests of Georgia's black population, in violation of the Voting Rights Act. The 
Court found for the plaintilTs-appellees. 52 1 U.S. 74 (1 997) (Copy of opinion 
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enclosed as Attachment J). As relevant to your request, the court made a number 
of statements. E.g., id. at 90 ("Interference by tlie Justice Department, leading the 
state legislature to act based on an overriding concern witii race, disturbed any 
sound basis to defer to the 1991 unprecleared plan; the unconstitutional 
predominance of race in the provenance of the Second and Eleventh Districts of 
the 1992 precleared plan caased them to be improper departure points; and the 
proposals for either fwo or three majority-black districts in plans urged upon the 
trial court in the remedy phase were flawed by evidence of predominant racial 
motive in their design.”); id. at 93. 

In total, the Division was ordered to pay or agreed to pay $4,107,595.09 from 1993 to 
2000 in the eleven cases specified above, hi seiirchiiig for instances where the “Division’s legal 
work” has been “admonished in a court opinion,” wc have diligently searched through both 
published and unpublished judicial decisions available on electronic databases. In searching for 
instances “where the Division paid attorneys’ fees or settlement fees over its involvement in a 
lawsuit,” we also have diligently searched tlirough financial records maintained by the Division 
for such expenditures of govenitnent funds. Wc note that these records arc only complete for the 
past thirteen fiscal years. Consistent with your request, our sununary docs not include cases 
where the Department was only assessed costs pursuant to Fed. R. Civ. P, 54(d)(1), which 
provides for the prevailing party in an action to be awarded costs other than attorneys’ fees by the 
losing side “as of course.” Please be aware, however, that the amounts paid by the Division in 
seven of the eleven cases listed above may include such costs because those settlement 
agreements or court orders did not separate costs from attorneys’ fees. In the event lhal we 
discover any additional infocmation responsive to your February 28, 2006, letter, we will 
supplement this letter in a timely manner. 

Thank you for the opportunity to address the work of the Civil Rights Division. Please do 
not hesitate to contact llie Dqjartmcnt of Justice if we can be of further assistance in this or any 
other matter. 

Sincerely, 

William E. Moschella 

Assistant Attorney General 

Attaclunents 

cc: The Honorable John Conyers, Jr. 

Raixking Minority Member 
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U.S. Department of Justice 

Office of Legislative Affairs 


Office of the Assistant Attorney General 


Washington, D.C. 20530 


July 30, 2007 


The Honorable Jcrrold Nadlsr 
Chairman 

Subcommittee on the Constitution, Civil Rights, and Civil Liberties 
Committee on the Judiciary 
U. S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

Please find enclosed responses to questions arising from the appearance of Deputy Attorney 
General Wan Kim, before the Committee on March 22, 2007, at a hearing entitled “Oversight Hearing 
on the Civil Rights Division of the Department of Justice.” We hope that information is of assistance 
to the Committee. Please do not hesitate to call upon us if we may be of additional assistance. The 
Office of Management and Budget has advised us that from the perspective of the Administration’s 
program, there is no objection to submission of this letter. 


Sincerely, 



Principal Deputy Assistant Attorney General 


Enclosure 

cc: The Honorable Trent Franks 

Ranking Minority Member 

The Honorable John Conyers, Jr. 
Chairman 

Committee on the Judiciary 

The Honorable L.amar S. Smith 
Ranking Minority Member 
Committee on the Judiciary 
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CIVIL RIGHTS DIVISION OVERSIGHT HEARING 

Questions from Chairman Conyers and Chairman Nadler 
to Assistant Attorney General Wan Kim 

Personnel 


1 . Please provide a complete list of the names of individuals who received an 
invitation to interview for the following positions in the employment and voting 
sections of the Civil Rights Division (CRT): special counsel, section chief, 
staff/trial attorney, analyst, and paralegal from 2001 - 2007. 

Answer: The Division does not maintain lists of the names of individuals who received 
an invitation to interview. 

2. Please provide a complete list of all individuals for whom an offer for employment 
was extended to work in the employment and voting sections of the Civil Rights 
Division from 2001-2007. Please also provide the job title, race/cthnicity, and 
gender for each individual listed. 

Answer: The Division does not maintain lists of individuals to whom offers of 
employment were extended. Rather, the Division maintains lists only of individuals 
who join the Division. Attached is a list of individuals who have joined the 
Employment and Voting Sections from 2001 - 2007 along with their job title. As 
revealing the race and gender of these individuals would implicate their privacy 
interests, we are providing the following breakdown of these employees by race and 
gender. Fifty-three females and 40 males have joined the Employment Section from 
2001 - 2007. Their races follow: 5 Asians, 40 African Americans, 7 Hispanics, 39 
Whites, and 2 employees whose race is listed as Unknown. Sixty-five females and 53 
males have joined the Voting Section from 2001 - 2007. Their races follow: 6 Asians, 
35 African Americans, 12 Hispanics, 63 Whites, and 2 employees whose race is listed as 
Unknown. 

3. Please provide a staff directory with Job titles for the Civil Rights Division for 
the following years: 2002 - 2007. 

Answer: The Division has not maintained a staff directory for the years 2002 - 2007. 

4. Please provide a copy of ail vacancy announcements publicly posted for 
employment in the Voting and Employment sections of Civil Rights Division from 
2001 -2007. 

Answer: Attached please find copies of the vacancy announcements publicly posted 
for employment in the Voting and Employment Sections of the Division from 2001 - 
2007. 

5. Please describe in detail the process for recruiting and hiring Honors attorneys in the 
Civil Rights Division. Has the process been modified in the last three years? If so, 
how? 



240 


Answer: The Attorney General’s Honors Program (HP) is one of the most prestigious 
and competitive hiring programs in the country. It is administered and promoted by 
the Office of Attorney Recruitment and Management (OARM). This is a career office 
with administrative oversight of all career attorneys within the Department. OARM 
manages the applications and conducts the initial screening process to make certain 
that all applicants are eligible for participation in the HP. Applicants are then referred 
to components (such as the Civil Rights Division) based on the applicant’s stated 
preference. The applications are reviewed by each component. This review typically 
includes the input of both career and political appointees. In the Civil Rights Division, 
applicants are interviewed by both career employees and political appointees and 
hiring recommendations are made to the Assistant Attorney General. 

In 2002, the Attorney General’s Honors Program was revised to modernize the 
application process to be £-government-compiiant and to open the program to the 
broadest possible pool of interested applicants. The changes converted recruitment 
materials from print to web-based formats; allowed applicants to submit their 
applications online and track their status as hiring decisions were made; and 
streamlined automation to achieve an earlier extension of offers and acceptances. 
Additionally, rather than sending teams of interviewers out to 14 separate locations 
around the country, the Department brought candidates to Washington so they could 
see the Department first-hand. A Departmental-level review was also added in 2002 to 
meet budget requirements and assure the high-quality standards suitable for an 
Honors program. An ad hoc review group was assembled by a staff member from 
either the Deputy or Associate Attorney General’s office. 

On April 26, 2007, the Justice Department issued new guidelines with respect to the 
hiring process for the Attorney General’s Honors Program. (Please see the attached 
new guidelines.) The new guidelines remove any political appointees from the 
Attorney General’s office, Deputy Attorney General’s office, or Associate Attorney 
General’s office from participation in this hiring process. Under the guidelines, the 
hiring process is now delegated to the individual DOJ components and to a working 
group that is comprised of career employees from OARM and representatives from the 
various DOJ components. Among other things, the purpose of these changes was to 
avoid even the perception of any political influence in the process, provide greater 
transparency to the programs, and facilitate the goals of assuring the selection of 
highly qualified candidates from the broadest applicant pool possible. It is important to 
note that career attorneys have always participated in the selection process for these 
programs and continue to do so. 

6. Please describe in detail the process for recruiting and hiring lateral career 
attorneys in the Civil Rights Division. Has the process been modified in the last 
three years? If so, how? 
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Answer: Lateral attorney vacancies are posted on the Department’s website. The 
Office of Attorney Recruitment and Management also sends email notification of 
recently advertised attorney vacancies to various legal organizations with access to a 
large number of constituents both nationally and within the immediate hiring area. 
These legal organizations include national and state organizations as well as legal 
career offices to help reach a broad base of well-qualified applicants. Applicants 
submit their resumes for consideration directly to the Civil Rights Division. When 
the application period for the vacancy announcement has closed, copies of all 
resumes received in response to the posting are given simultaneously to the career 
Section Chief and to the Office of the Assistant Attorney General. The Section Chief 
chooses candidates to interview, and the Office of the Assistant Attorney General 
may also choose candidates to be interviewed. Candidates are generally interviewed 
first by section personnel. Based on those interviews, the Section Chief forwards 
recommendations to the Office of the Assistant Attorney General, which then 
interviews the candidates. Hiring decisions are made with input of both the career 
Section Chief and other Division leadership. 

7. Are all sectiou chiefs in the Civil Rights Division given an opportunity to review 
applicant materials for lateral allomey vacancies in their Sections and to help select 
attorneys whom the Division will interview? If not, please identify which section 
chiefs currently participate in the hiring process. Please explain in detail the role, if 
any, that section chiefs currently have in reviewing applications for lateral attorney 
positions. If that role has been changed at any point in this Administration (2000 - 
2007), please explain how and why it has changed. 

Answer: Consistent with my management style and my historical practices, Section 
Chiefs review the resumes of all applicants for vacancies in their respective sections, 
and recommend candidates for interviews. The Section Chiefs participate fully in the 
interview process. Hiring decisions are made with input of both the career Section 
Chief and other Division Leadership. 

8. Did Michael Elston hold a meeting on or about December 5, 2006 to discuss the 
hiring and interview process for the Attorney General's Honors Program and/or the 
Summer Law Intern Program? Did anyone from the Civil Rights Division attend 
this meeting? If so, who? Please describe in detail the issues that were discussed in 
the meeting. Please also provide any and all documents describing the substance of 
the meeting. 

Answer: On December 5, 2006, the Office of the Deputy Attorney General held a 
meeting about the Attorney General’s Honors Program and Summer Law Intern 
Program. Michael Elston, Chief of Staff to the Deputy Attorney General, hosted 
the meeting. All components that participated in the Honors and Summer Law 
Intern Programs were invited to send representatives to the meeting. The Civil 
Rights Division sent representatives from the Division’s Administrative 
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Management Section and the Office of the Assistant Attorney General. The topic 
of the meeting was the candidate selection process. 

9. There have been many reports highlighting the significant staff turnover within the 
Division over the last few years. Please provide the names of the Employment and 
Voting Section attorneys who have transferred v^oluntarily or involuntarily, 
resigned, retired, or left the Department altogether from 2002 -2007; indicate the 
years of litigation experience for each attorney. 

Answer: Attached please find a list of the Employment and Voting Section attorneys 
who transferred, resigned, or retired from those Sections from 2002 - 2007. The 
Division does not track the years of litigation experience for each attorney. 

10. Please provide the names of the paralegals or section 5 analysts who left the Voting 

Section of CRT from 2002 - 2007? Please also provide the years of experience for 
each analyst. How many Section 5 analysts and attorney reviewers are currently 
employed by the Voting Section? 

Answer: As of May 9, 2007, there were 37 attorneys, 12 analysts, and 8 paralegal 
specialists in the Voting Section. All have duties related to Section 5 review and 
enforcement. 

Attached please find a list of the paralegals and Section 5 analysts who left the Voting 
Section from 2002 - 2007. The Division does not track the years of experience for each 
analyst. 

11. As you are aware, we are quickly approaching the 20 1 0 Census, which means there 
will be an upsurge in Section 5 submissions. What specific steps are being taken to 
ensure that there will be sufficient experienced Section 5 staff to accommodate the 
increase in Section 5 submissions? 

Answer: In FY 2006, the Voting Section processed the largest number of Section 5 
submissions in its history. While 7,080 submissions were received in 2006, only 4,121 
submissions were received in 2001, 5,788 in 2002, and 4,750 in 2003. Accordingly, all 
current staff members, including attorneys, are receiving valuable experience 
reviewing Section 5 submissions. The Section also has instituted Section 5 and GIS 
training for all attorney and professional staff and will continue and expand such 
training as the Census approaches. The Section will incorporate additional training 
as warranted. 

The Section also has initiated E-Submissions so that governments can submit voting 
changes on-line. Among other advantages, this w ill free significant staff time and 
resources for more effective review of voting changes. In addition, each trial 
attorney in the Section has been assigned to gain expertise in the laws, demographic 
patterns, and election-related issues in several states, so that they will be better 
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prepared to play the major role that attorneys traditionally have played in the 
review of redistrlcting plans. 

Evaluations 


12. Has anyone in the Office of the Assistant Attorney General for Civil Rights or the 
Voting Section managers (including but not limited to Brad Schlozman, Hans von 
Spakovsky John Tanner, or Yvette Rivera) ordered anyone to change staff 
performance evaluations from 2002 - 2007? If so, when were the requests made, 
why? Please identify the staff members whose performance evaluations were 
changed as a result of the requests? Please provide copies of all documents 
regarding performance evaluation communications between the Office of the 
Assistant Attorney General of CRT and the Voting Section from 2003 - 2007. 

Answer: The rating of career attorneys has historically involved the input and 
collaboration of both career management and political appointees. The form used to 
appraise the performance of career attorneys in the Civil Rights Division has 
contained some three to seven performance-related elements (depending on the 
work of the Section) on which an attorney is evaluated; a brief narrative typically 
accompanies the actual evaluation. Each rating involves a “rating official” 
(typically, a career section chieO and the “reviewing official” (typically, a political 
appointee). As has been true for years, both officials sign the final rating; hence, 
both are expected to attest to it. The involvement of political appointees in this 
process - whether in editing the narrative or in changing the actual evaluation - is 
neither unusual nor unwarranted. 1 have worked collaboratively and harmoniously 
with career management in carrying out this responsibility, and 1 am confident that 
my staff does so as well. 

13. How long did Hans von Spakovsky work in the front office compared to the amount 
of time that he worked as a trial attorney for the Voting Section? Please describe Mr. 
Spakovsky's role in the Office of the Assistant Attorney General? Why was he 
assigned a position in the Office of the Assistant Attorney General? 

Answer: Hans von Spakovsky worked as a Trial Attorney in the Voting Section for 
just over one year before serving in the Office of the Assistant Attorney General for 
just over three years. He assisted with voting issues and was assigned his position 
because of his experience in election-related matters. 

Awards 


14. How many individuals from the Employment and Voting Sections of the Civil 
Rights Division received "On the Spot," awards since 2001? What is the criteria 
for granting "On the Spot" awards? 
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Answer: Thirteen individuals in the Employment Section and thirty-six individuals 
in the Voting Section have received On-the-Spot Awards (OTS) since 2001. 

OTS’s are designed to provide quick feedback and special recognition to an 
employee or a small group of employees who make extra efforts to perform duties or 
special assignments in an exemplary manner If possible, they should be granted 
within two weeks after the date of the act or service. An employee cannot be 
granted more than four OTS cash awards in a calendar year. The value of the 
award can range from $50 to $250, and must be in an increment of $50. When an 
employee’s payroll records are updated to reflect the award, withholdings for tax 
deductions will be added to arrive at the appropriate gross amount for tax purposes. 

Per the Department’s policy, the types of accomplishments an employee must make 
to be eligible for this award are: 

1. making a high-quality contribution to a difficult or important project or 
assignment; 

2. producing exceptionally high-quality work under a tight deadline; 

3. performing added or emergency assignments in addition to regular duties; 

4. demonstrating exceptional courtesy or responsiveness in dealing with the 
public, client agencies, or colleagues; or 

5. exercising extraordinary initiative or creativity in addressing a critical need 
or difficult problem. 

15. Please provide the names of all the recipients of the "On the Spot" award from the 
Employment and Voting Sections of CRT from 2001 - 2007. If the awards are 
monetary, please provide the amount each recipient received, the number of years 
each recipient has worked for the Civil Rights Division, and a statement 
explaining why each recipient was nominated? Please also list the name of the 
nominator for each recipient. 

Answer: Consistent with the Privacy Act and OPM regulations, the Civil Rights 
Division has gathered the names of the recipients of the “On the Spot” awards from 
the Employment and Voting Sections from 2001 - 2007, the amount each recipient 
received, and the recipient’s date of entry into the Division and award date. As 
revealing this information in a public document would implicate the privacy rights 
of many dedicated public servants, I request that you meet with me to review this 
information in a private setting. 

Civil Rights Docket 

16. What were the issue priorities for the Civil Rights Division from 2002 -2007 
and how were these priorities selected? 
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Answer; The Civil Rights Division has enforcement responsibility for myriad 
antidiscrimination statutes. The Division takes seriously its responsibility to protect 
the rights secured by each of these laws. During this Administration, the Division 
has been vigilant and aggressive in its enforcement, outreach, and training efforts 
across the full breadth of its jurisdiction, including prosecuting criminal civil rights 
violations, protecting equal access to the ballot box, combating discrimination in 
employment, housing, and educational settings, ensuring the rights of limited 
English proficient persons, and protecting the rights of institutionalized persons and 
persons with disabilities. 

To enhance the Division’s law enforcement efforts in three of its busiest areas, the 
Attorney General has endorsed major initiatives to combat housing discrimination, 
human trafficking, and post-9/11 backlash. In addition, the Attorney General has 
announced initiatives to investigate and prosecute unsolved civil rights era murder 
cases and to protect religious liberty. 

The Attorney General announced his housing discrimination initiative, ^‘Operation 
Home Sweet Home,” on February 15, 2006. Operation Home Sweet Home seeks to 
ensure equal access to housing by expanding and targeting the Division’s fair 
housing testing program. In FV 2007, the Division’s Housing and Civil 
Enforcement Section is on track to conduct a record high number of fair housing 
tests in order to expose housing providers who are illegally discriminating against 
persons seeking to rent or purchase homes. The program is conducted primarily 
through paired tests, an event in which two individuals - one acting as the “control 
group” (e.g., white male) and the other as the “test group” (e.g., black male) - pose 
as prospective buyers or renters of real estate for the purpose of determining 
whether a housing provider is complying with the fair housing laws. Under the 
initiative, the Department focuses significantly on outreach by creating a new fair 
housing website, establishing a telephone tip line and e-mail complaint process, and 
sending outreach letters to more than 400 public and private fair housing 
organizations encouraging them to report suspected bousing discrimination. 

At the outset of this Administration, President Bush identified the eradication of 
human trafficking as a priority. The President focused Federal resources on 
combating these crimes by creating a cabinet-level Interagency Task Force to 
Monitor and Combat Trafficking in Persons and by issuing a directive which 
instructed Federal agencies to strengthen their efforts to combat this crime. 
Trafficking in persons is a form of modern-day slavery. The victims of human 
trafficking are often lured to this country with the promise that they will enjoy the 
great gifts of liberty and prosperity. Instead, they find themselves trapped, victims 
of forced prostitution, or of domestic labor or migrant farm w ork under illegal and 
exploitative circumstances. They are predominantly women and children; many are 
undocumented immigrants, who lack familiarity with our language and culture. 
They fear law enforcement because of their illegal status. Their captors often 
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confiscate their passports, limit their access to the outside world, and physically or 
psychologically coerce them into providing labor or services. 

Since 2001, the Civil Rights Division and U.S. Attorneys’ offices throughout the 
nation have prosecuted 360 human trafficking defendants, secured almost 240 
convictions and guilty pleas, and opened nearly 650 new investigations. That 
represents a six-fold increase in the number of human trafficking cases filed in 
court, quadruple the number of defendants charged, and triple the number of 
defendants convicted in comparison to 1995-2000. In FY 2006, the Department 
obtained a record number of convictions in human trafficking prosecutions. 

We will seek to build on this success by continuing vigorous investigations and 
prosecutions. Furthermore, we will continue to coordinate and share intelligence 
among the 42 victim-centered law enforcement task forces established across the 
nation. These task forces are collaborations among U.S. Attorneys, law 
enforcement, and victim service agencies. Their activities focus on increasing the 
identification and rescue of trafficking victims through proactive law enforcement, 
provision of services to victims, and investigation and prosecution of human 
trafficking cases. 

On January 3 1 , 2007, the Attorney General and I announced the creation of the new 
Human Trafficking Prosecution Unit within the Criminal Section. This new Unit is 
staffed by the Section’s most seasoned human trafficking prosecutors, who will 
work with our partners in Federal and State law enforcement to investigate and 
prosecute the most significant human trafficking crimes, such as multi-jurisdictional 
sex trafficking cases. 

After the national tragedy of September 11, 2001, the Assistant Attorney General 
for the Civil Rights Division directed the Division’s National Origin Working Group 
to work proactively to combat violations of civil rights laws against Arab, Muslim, 
Sikh, and South-Asian Americans, and those perceived to be members of these 
groups, through the creation of the Initiative to Combat Post-9/11 Discriminatory 
Backlash. 

Since the terrorist attacks of September 1 1 , members of these groups, and those 
perceived to be members of these groups, have been the victims of increased 
numbers of bias related assaults, threats, vandalism and arson. Reducing the 
incidence of such attacks, and ensuring that the perpetrators are brought to justice, 
is a Civil Rights Division priority. The Division also has made a priority of cases 
involving discrimination against Arab, Sikh, Muslim, and South-Asian Americans 
in employment, housing, education, access to public accommodations and facilities, 
and other areas within the Civil Rights Division’s jurisdiction. 

The Initiative is combating bias crimes and discrimination by: 
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• Ensuring that there are efficient and accessible processes in place for 
individuals to report violations to the Civil Rights Division and making sure 
that these cases are handled expeditiously. 

• Implementing proactive measures to identify cases involving bias crimes and 
discrimination being prosecuted at the State level that may merit Federal 
action. 

• Conducting outreach to affected communities to provide them with 
information about how to file complaints and the resources available through 
the Department of Justice and other Federal agencies to protect their civil 
rights. 

• Working with other Department of Justice components and other 
government agencies to ensure accurate referraU effective outreach, and 
comprehensive provision of services to victims of civil rights violations. 

There has been renewed interest in the investigation and prosecution of unsolved 
civil rights era murder cases. The Criminal Section continues to play a central role 
in this effort. In January 2007, the Attorney General announced the indictment of 
James Seale on two counts of kidnapping and one count of conspiracy for bis role in 
the 1964 abduction and murder of Charles Moore and Henry Dee in Franklin 
County, Mississippi. A federal jury returned guilty’ verdicts against Seale on all 
three counts on June 14, 2007. And, in February 2007, the Attorney General and 
the FBI announced an initiative to identify other unresolved civil rights era murders 
for possible prosecution to the extent permitted by the available evidence and the 
limits of Federal law. 

On February 20, 2007, the Attorney General announced a new initiative, entitled 
The First Freedom Project, and released a Report on Enforcement of Laws 
Protecting Religious Freedom: Fiscal Years 2001 to 2006, The First Freedom 
Project includes creation of a Department-wide Religious Liberty Task force, a 
series of regional seminars on federal laws protecting religious liberty to educate 
community, religious, and civil rights leaders on these rights and how to file 
complaints with the Department of Justice, and a public education campaign that 
includes a new website, www.FirstFreedom.gov, speeches and other public 
appearances, and distribution of literature about the Department’s jurisdiction in 
this area. 

In addition to these initiatives, the Division has built on and plans to build on 
several other recently announced and ongoing innovations pertaining to the rights 
of persons with disabilities and military servicemembers. 

The Division has continued its important work under Project Civic Access, a wide- 
ranging initiative to ensure that towns and cities across America comply with the 
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ADA. The goal of Project Civic Access is to ensure that people with disabilities have 
an equal opportunity to participate in civic life. As of June 18, 2007, we have 
reached 153 agreements with 143 communities to make public programs and 
facilities accessible. Each of these communities has agreed to take specific steps, 
depending on local circumstances, to make core government functions more 
accessible to people with disabilities. The agreements have improved access to many 
aspects of civic life, including courthouses, libraries, parks, sidewalks, and other 
facilities, and address a wide range of accessibility issues, such as employment, 
voting, law enforcement activities, domestic violence shelters, and emergency 
preparedness and response. During the past 6 years, our agreements under Project 
Civic Access have improved the lives of more than 3 million Americans with 
disabilities. 

In October 2006, the Attorney General directed the Civil Rights Division to use the 
knowledge and experience the Division has gained in its work with state and local 
governments under Project Civic Access to begin a technical assistance initiative. 

As a result, the Division is publishing the ^ADA Best Practices Tool Kit for State 
and Local Governments,” a document to help state and local governments improve 
their compliance with ADA requirements. This Tool Kit is being released in several 
installments. In the Tool Kit, the Division will provide common sense explanations 
of how the requirements of Title 11 of the ADA apply to state and local government 
programs, services, activities, and facilities. The Tool Kit will include checklists that 
state and local officials can use to conduct assessments of their own agencies to 
determine if their programs, services, activities, and facilities are in compliance with 
key ADA requirements. 

The first installment, released on December 5, 2006, covered “ADA Basics: Statute 
and Regulations” and “ADA Coordinator, Notice and Grievance Procedure: 
Administrative Requirements Under Title 11 of the ADA.” The second installment, 
issued February 27, 2007, covered “General Effective Communication 
Requirements Under Title II of the ADA” and “9-1-1 and Emergency 
Communications Services.” The third installment, released May 7, 2007, covered 
“Website Accessibility Under Title II of the ADA” and “Curb Ramps and 
Pedestrian Crossings.” These installments, and all subsequent installments, will be 
available on the Department’s ADA Website (www.ada.gov). While state and local 
officials are not required to use these technical assistance materials, they are 
strongly encouraged to do so, since the Tool Kit checklists will help them to identify 
the types of noncompliance with ADA requirements that the Civil Rights Division 
has commonly identified during Project Civic Access compliance reviews as well as 
the specific steps that state and local officials can take to resolve these common 
compliance problems. 

On August 14, 2006, the Attorney General unveiled www.servicemembers.gov, a 
website aimed at ensuring that our nation’s troops understand the rights that the 
Civil Rights Division enforces on their behalf and how to file a complaint in the 
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event that those rights are violated. The website provides information on three 
statutes: the Uniformed Services Employment and Reemployment Rights Act of 
1994 (USERRA), the Servicemembers Civil Relief Act (SCRA), and the Uniformed 
and Overseas Citizens Absentee Voting Act (UOCAVA). One example of the 
Division’s work to protect the rights of service-members is Woodall, McMahon & 
Madison v. American Airlines^ the first class-action USERRA complaint filed by the 
United States. The Division will continue its enforcement of those important 
statutes, and outreach to educate servicemembers of their rights. 

In addition to these newly announced and ongoing priorities, the Division’s ten 
litigating sections have pursued the following priorities from 2002 - 2007: 

• In addition to representing the Department on direct appeal in civil rights 
cases across the Division, the Appellate Section has focused on identifying 
appropriate cases for participation as amicus curiae. In particular, the 
Section has monitored Eleventh Amendment cases and has prepared briefs 
defending the constitutionality of civil rights statutes in the Federal district 
courts, the Federal courts of appeals, and the United States Supreme Court. 
This work is vital to the defense of the statutes enforced by the Division, 
especially Section 504 of the Rehabilitation Act of 1973 and Title II of the 
Americans with Disabilities Act. 

• The Coordination and Review Section has focused its outreach to train 
recipients of Federal funds on the requirements of Title VI and to educate 
Federal agencies on their responsibilities under Executive Order 13166. The 
Section conducts outreach and training to beneficiary groups and 
organizations that represent them. In addition, the Section uses www.lep.gov 
as a vehicle for outreach and technical assistance. The Section has played a 
central role In assisting persons with limited English proficiency (LEP). For 
example, in March 2007, the Section hosted the Interagency LEP 
Conference, which was designed to assist Federal agencies, fund recipients, 
and the community in the quest for reasonable language access. 

Additionally, the Section has organized and coordinated meetings of the 
Federal Interagency Working Group on LEP, which functions under Section 
leadership. Active members of this group represent more than 35 Federal 
agencies. 

• The Criminal Section has made a priority of the prosecution of hate crimes, 
which are acts or threats of violence motivated by a victim’s race, color, 
religion, or national origin that interfere with certain Federally protected 
rights. In fact, Criminal Section Deputy Chief Barbara Bernstein was 
selected to receive the coveted Helene and Joseph Sherwood Prize for 
Combating Hate by the Anti-Defamation League. As one of the select few in 
law enforcement to receive the prestigious award, the ADL said that Deputy 
Chief Bernstein “exemplifies an ongoing commitment, support, and 
contribution in helping to eliminate hate and prejudice.” The ADL also 
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praised the Department for Its successful prosecution of U.S, v. Walker In 
which three members of the National Alliance, a white supremacist 
organization, were charged and convicted with assaulting a Mexican- 
American bartender in the Salt Lake City bar where he was working and of 
assaulting an individual of Native-American heritage outside a different bar 
in Salt Lake City. 

In an effort to enhance tbe Division’s ability to identify hate crime incidents, 
the Section has held regular meetings with officials from the ADL and other 
members of the Hate Crimes Coalition. 

Nearly fifty percent of the criminal civil rights prosecutions brought in the 
last fiscal year involved official misconduct. The Division has also worked 
closely with the Federal Bureau of Investigation (FBI), the United States 
Attorneys’ Offices, and State and local law enforcement to identify and 
prosecute historical civil rights era crimes. 

In addition to actively investigating and seeking to resolve meritorious 
complaints of discrimination against persons with disabilities, the Disability 
Rights Section has continued its efforts under Project Civic Access and has 
focused on outreach to representatives of the business and disability 
communities in order to increase voluntary compliance with the Americans 
with Disabilities Act. During 2006 and 2007, tbe Section continued to 
develop revised ADA regulations that will adopt updated design standards 
consistent with the revised ADA Accessibility Guidelines published by the 
Access Board in July 2004. The revised guidelines are the result of a multi- 
year effort to promote consistency among the many Federal and State 
accessibility requirements. We are now drafting a proposed rule and 
developing the required regulatory impact analysis. 

The Educational Opportunities Section (EDO) has aggressively investigated 
and taken appropriate action with respect to reports of discrimination, 
including harassment, on the basis of race, sex, religion, and national origin 
in our nation’s public schools. The Section has also reviewed existing 
desegregation orders to ensure compliance and seek relief where 
appropriate. Additionally, the Section has expanded its English Language 
Learner project by initiating investigations and developed other practice 
areas such as disability rights. 

The Employment Litigation Section has investigated and prosecuted 
employers engaging in patterns or practices of discrimination in violation of 
Section 707 of Title Vll of the Civil Rights Act of 1964, and individual acts of 
discrimination in violation of Section 706 of Title VII. The Section has 
actively monitored and ensured full compliance with existing consent 
decrees. 
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The Housing and Civil Enforcement Section has worked to ensure 
nondiscriminatory access to housing, public accommodations, and credit. 

The Section has maintained its commitment to vigorous enforcement of the 
Fair Housing Act, the mainstay of our efforts to eliminate housing 
discrimination in America. Enforcing the prohibitions against credit 
discrimination in the Fair Housing Act and Equal Credit Opportunity Act is 
another priority for the Section. The Housing and Civil Enforcement Section 
has built on its efforts to enforce the Religious Land Use and 
Institutionalized Persons Act, opening investigations and initiating litigation 
when warranted. 

The Office of Special Counsel has expanded its outreach efforts concerning 
the Social Security Administration “no-match” letters to ensure that 
employers understand how to handle them in a non-discriminatory manner. 
The Section has worked with the Department of Homeland Security to 
ensure that employers are properly educated about their antidiscrimination 
obligations before and during participation in DHS’s voluntary electronic 
employment verification system (or Basic Pilot Program). Participating 
employers use this program to determine whether new hires are authorized 
to work in the United States. OSC also is working with DHS to develop 
procedures to identify employers who may have engaged in discrimination 
while using the Basic Pilot Program. 

The Special Litigation Section has built on its impressive record of actively 
protecting the rights of institutionalized persons under the Civil Rights of 
Institutionalized Persons Act (CRIPA) by identifying, investigating, and 
seeking remedial reform of patterns or practices of unconstitutional 
conditions in institutions. The Section has monitored consent decrees, 
settlement agreements, and court orders involving nearly 100 facilities to 
ensure compliance with negotiated reform. 

Under the police misconduct statutes, the Section has investigated, and, 
where appropriate, sought systemic reform regarding patterns or practices 
of constitutional and Federal violations involving law enforcement agencies. 
The Special Litigation Section has prioritized our enforcement of police 
misconduct consent decrees and other settlement agreements to ensure 
compliance with negotiated reform by local law enforcement agencies. 

The Voting Section has vigorously enforced each of the statutes within its 
responsibility, including the Voting Rights Act (VRA), the Help America 
Vote Act (HAVA), the Uniformed and Overseas Citizens Absentee Voting 
Act (UOCAVA), and the National Voter Registration Act (NVRA). The 18 
new lawsuits we filed in CY 2006 is more than twice the average number of 
lawsuits filed by the Division annually over the preceding 30 years. 
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The Division places importance on enforcement of each provision of the 
Voting Rights Act. Enforcement of Section 2 has been a priority; the Section 
recently won a judgment against an at-large election system and is currently 
litigating three other cases under Section 2. It is also investigating potential 
election-related discrimination in other jurisdictions. The Division continues 
to vigorously defend challenges to the constitutionality of Section 5 of the 
Voting Rights Act as the top priority. The Section is also expanding its pool 
of local citizens whom it contacts in reviewing Section 5 submissions to 
include current leadership of African American, Hispanic, Asian, and Arab 
American groups and communities. Additionally, our investigations and 
enforcement of Section 203 and Section 208 continue to be a priority. 

As for HAVA, as of January 1, 2006, virtually all of HAVA’s requirements 
became fully enforceable. In advance of this deadline, the Division worked 
hard to help states achieve timely voluntary compliance. Where that did not 
appear possible, the Division brought enforcement actions, filing five lawsuits 
under HAVA in 2006. 

The Uniformed and Overseas Citizens Absentee Voting Act remains a 
priority of the Section. In CY 2006, the Voting Section filed the largest 
number of cases under UOCAVA in any year since 1992. The Section has 
proactively identified and challenged structural impediments to compliance 
in various States’ laws, such as unrealistic primary and special election 
schedules. The Section has continued to make expansion of its enforcement 
of the National Voter Registration Act a priority. 

Finally, election monitoring has proved to be an important element of our 
overall enforcement program and will remain a priority. During CY 2006, 
the Division deployed a record number of monitors and observers to 
jurisdictions across the country for a mid-term election. On November 7, 
2006, more than 800 federal personnel monitored the polls in 69 political 
subdivisions in 22 states. In CY 2006, we sent over 1,500 federal personnel to 
monitor elections, double the number sent in CY 2000, a presidential election 
year. 

17. Please provide a complete list of cases filed by the Employment, Housing, 

Special Litigation, and Voting Sections from 2000 - 2007. Also, identify the 
race, ethnicity, religion, and gender of the individuals on whose behalf the 
Department filed the case. Please also provide a description of the legal and 
policy issues raised in the cases filed. 

Answer: Attached is a list of all requested cases. We have included the requested 
information about the individuals on whose behalf each case was filed where that 
information is included in our systematic records. However, we have systematic 
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information about the race, ethnicity, religion, or gender of those individuals only in 
cases where that characteristic was the basis for the iawsuit In other cases, such as 
those alleging disability discrimination, our systems do not record any of that 
information about the aggrieved persons. 

The list includes the information available from our systematic records relevant to 
“the legal and policy issues raised” in each case. That information is the statute(s) 
under which the case was filed, the type of claims, and the subject matter of the 
case. 

18. Please provide a complete list of any "disparate impact" cases filed by the 
Employment Section from 2000 - 2007? 

Answer: The Employment Litigation Section filed the following “disparate 
impact” cases from 2000 - 2007: United States v. Tennessee Department of 
Corrections, United States v, Delaware State Police, United Stales v. Erie, 

Pennsylvania, United States v. City of Virginia Beach, United States v. City of 
Chesapeake, and United States v. City of New York (Fire Department of the City 
of New York). 

19. Please provide a complete list of cases filed by CRT that allege racial 

discrimination in employment on behalf of African and Latino Americans 
from 2000 - 2007. 

Answer: The Employment Litigation Section flled the following cases from 
2000 - 2007 that allege discrimination on the basis of race or national origin in 
employment on behalf of African and Latino Americans: United States v. 

Harris County, United States v. State of Delaware, United States v. Matagorda 
County, United States v. City of Sulphur, United States v. City of New York, 

United States v. New York City Dept, of Parks and Recreation, United States v. 

City of Fort Lauderdale, United States v. University of Guam, Lemons and United 
States V. Pattonville, United States v. Weimar Independent School District, United 
States V. City of Virginia Beach, United States v. City of Chesapeake, United 
States V. Tallahassee Community College, and United States v. City of New York. 

The Division also has filed cases alleging sex discrimination in employment and 
USERRA cases on behalf of African-American and Latino victims. 

20. How many Equal Opportunity Commission (EEOC) referrals did DOT 
receive during 2000 - 2007? Please list referrals by year. Also provide a 
complete list of lawsuits filed based on the EEOC referrals for the years 
listed above. 

Answer: Title VII of the Civil Rights Act of 1964, as amended, prohibits employment 
discrimination on the basis of race, color, religion, sex, or national origin. Most 
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allegations of employment discrimination are made against private employers. Those 
claims are investigated and potentially litigated by the Equal Employment Opportunity 
Commission (EEOC). The Civil Rights Division’s Employment Litigation Section is 
responsible for enforcing Title VII against public employers. 

The Employment Litigation Section received 753 charges from the EEOC in CY 2000, 
606 charges in CY 2001, 597 charges in CY 2002, 504 charges in CY 2003, 393 charges 
in CY 2004, 393 charges in CY 2005, 290 charges in CY 2006, and 140 charges in CY 
2007 as of May 21 . The EEOC itseif does not file suit on every charge in which it has 
found reasonable cause to believe that a private employer has violated Title VII. It also 
is important to note that a strong employment discrimination case can, at times, take 
years to develop. 

Please see the response to question 17, above, which contains all of the Section 
706 cases filed by the Section from 2000 - 2007. 

In addition, the Section received 272 charges from the EEOC in CY 1997 and 
filed 3 complaints based on these referrals, received 350 complaints in CY 1998 
and flled 6 complaints based on these referrals, and received 350 complaints in 
CY 1999 and filed 10 complaints based on these referrals. Thus, over the past 
decade, from CY 1997 - CY 2006, less than 3% of the charges referred to the 
Section each year have resulted in the flling of a complaint. 

2 1 . Please provide a complete list of "pattern and practice" cases filed under § 

707 of Title VII of the Civil Ri'^hts Act of 1 964 from 2000 - 2007. 

Answer: The Employment Litigation Section filed the following Section 707 
pattern or practice cases from 2000 - 2007: United States v. Tennessee 
Department of Corrections, United States v. State of Delaware, United States v. 

New York City Department of Parks and Recreation, United States v. Erie, 

Pennsylvania, United States v. Los Angeles Metropolitan Transit Authority, 

United States v. City of Gallup, New Mexico, United States v. New York 
Metropolitan Transit Authority and New York City Transit Authority, United 
States V. Pontiac, Michigan, United States v. Ohio Environmental Protection 
Agency, United States v. Southern Illinois University, United States v. City of 
Virginia Beach, United States v. City of Chesapeake, United States v. New York 
City and New York City Department of Transportation, United States v. New York 
City Department of Correctional Services, United States v. City of New York (Fire 
Department of the City of New York). 

22. How many "disparate impact" cases has the Housing Section flled from 
2000 - 2007. Please also identify the race/ethnicity of the individual on 
whose behalf the case was filed. 
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Answer: The Housing Section considers and relies upon evidence of “disparate 
impact” in applicable cases. The Section has not, however, filed a case based solely 
on a “disparate impact” theory of liability during the period from 2000 to 2007 nor 
are we aware that the Section has ever filed a case based solely upon a “disparate 
impact” theory. 

23. The Civil Rights Division filed briefs in the Lown v. Salvation Army, 393 
F. Supp. 2d (S.D.N.Y. 2005) and Westfield High School L.l.F.E. Club v. 

City of Westfield, 249 F. Supp. 2d 98 (D. Mass. 2003). What statutory 
enforcement authority did the Civil Rights Division rely on as a basis for 
intervening in these cases? 

Answer: The United Stales did not intervene in either of these two cases. The United 
States in both cases filed motions for leave to file amicus briefs and in both cases was 
granted leave based on Its interest in the subject matter of each case. 

In the Lown v. Salvation Army case, the United States set forth its interest as follows 
in its brief: 

The United States has a strong interest in the federal constitutional principles 
governing this case. This case presents important questions of bow the 
Establishment, Free Exercise, and Equal Protection Clauses of the 
Constitution should be applied to the Government Defendants’ contracts 
with the Salvation Army. The United States, pursuant to numerous statutes 
and regulations, provides for grants and contracts with religious and other 
private organizations. See., e.g.^ 42 U.S.C. § 604(a) (job training and other 
services); 42 U.S.C. § 290kk-l (substance abuse services); 42 U.S.C. § 9920(a) 
(services authorized under the Community Development Block Grant Act); 
16 U.S.C. § 470a(e)(3) (grants for preserv ation of historic properties). 

Indeed, the principal cases relied on by the parties in their memoranda filed 
with this Court all involved the constitutionality of funding under federal 
statutes. See Agostini v. Felton, 521 U.S. 203 (1997) (20 U.S.C. § 6301, et 
seq.y, Mitchell v. Helms, 530 U.S. 793 (2000) (20 U.S.C. §§ 7301-73); Bowen v. 
Kendrick, 487 U.S. 589 (1988) (42 U.S.C. § 300z, et seq.)\ see also Rendell- 
Baker v. Kohn, 457 U.S. 830, 832-33 (1982) (funding pursuant to state and 
federal statutes). The United States is currently engaged in litigation 
addressing the constitutionality of statutes and regulations providing grants 
and contracts with religious and other private organizations. See Winkler v. 
Chicago Sch. Reform Bd. ofTrs., No. 99-cv-02424 (N.D, III.) (Establishment 
Clause challenge to statutory programs through which the Department of 
Defense and the Department of Housing and Urban Development provide 
assistance to the Boy Scouts of America; see 10 U.S.C. §§ 1785, 2012, 2554, 
and 2606; 32 U.S.C. § 508; 42 U.S.C. §§ 5303, et seq., 1 1901 , et seq,); 

American Jewish Congress v. Corporation for National and Community 
Service, No. 02-cv-01948 (D.D.C.) (Establishment Clause challenge to 
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inclusion of religious schoolteachers in AmeriCorps Education Awards 
Program); Laskowski v. Paige, 03-cv-1810 (S.D. Ind.) (Establishment Clause 
challenge to Congressional earmark grant for teacher quality initiative at 
University of Notre Dame, Pub. Law 106-113 § 309 (Nov. 29, 1999)). 

Regarding the Westfield case, the United States set forth its reasons for filing as 
follows in its brief: 

The United States is charged with enforcement of Title IV of the Civil Rights 
Act of 1964, which authorizes the Attorney General to seek relief if a school 
deprives students of the equal protection of the laws. See 42 U.S.C. § 2000c-6. 
The United States also is authorized under Title IX of the Civil Rights Act of 
1964 to intervene in cases alleging violations of the Equal Protection Clause 
that are of general public importance. See 42 U.S.C. § 2000h-2. Because the 
complaint in this case alleges an Equal Protection Clause violation, and First 
Amendment violations that parallel the Equal Protection claim, the United 
States has a strong interest in the outcome of this case. 

24. Were justification memoranda prepared for Lo\vn v. Salvation Army, 393 
F. Supp. 2d (S.D.N.Y. 2005) and Westfield High School L.LF.E. Club v, 

City of Westfield, 249 F. Supp. 2d 98 (D. Mass. 2003)? If so, please 
provide a copy of the memoranda. 

Answer: The Division has substantial confidentiality interests in documents 
that reflect internal deliberations in particular matters. Encouraging line 
attorneys to set forth fully the factual and legal considerations that bear on 
particular matters is vital to the work of the Division. Disclosure of these 
documents would chill the internal debate that we welcome in all of our 
cases. 

25 . For every justification memorandum submitted to the Assistant Attorney 
General for the Civil Rights Division for review and approval (2000 - 
2007) from the Employment, Housing, and Voting Sections, please provide 
the following information: (a) description of the issue discussed in the 
memo (b) date when the memo was submitted; (c) date the AAG made a 
decision on the matter and (d) the outcome. 

Answer: The Division has substantial confidentiality interests in documents 
that reflect internal deliberations in particular matters. Encouraging line 
attorneys to set forth fully the factual and legal considerations that bear on 
particular matters is vital to the work of the Division. Disclosure of these 
documents w ould chill the internal debate that we welcome in all of our 
cases. 
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With regard to subquestions b and c, the Division does not systematically 
track the date on which justification memos are submitted to the AAG or the 
date on which the AAG made a decision on the matter. 

Immigration Appeals 

26. The Citizens' Commission on Civil Rights (CCCR) report, The Erosion of Rights" 
indicates that as much as 40% of attorney time in the Appellate Section was 
diverted to defending deportations in 2005. Why are Civil Rights Division 
resources being used for Office of Immigration Litigation (OIL) appeals? 

Answer: Attorneys in all of the Department’s litigating Divisions and every United 
States Attorney’s Office are assisting in handling the extraordinary caseload of 
immigration briefs. While the Civil Rights Division’s Appellate Section shares in 
these responsibilities as well, the Appellate Section is still doing tremendous work. 
Overall during FY 2006, the Appellate Section filed more briefs than in any fiscal 
year for which the Appellate Section has maintained such statistics. During FY 
2006, the Division’s Appellate Section filed 145 briefs and substantive papers in the 
United States Supreme Court, the courts of appeals, and the district courts. 
Excluding OIL decisions, the Appellate Section had an overall success rate of 90% 
during this period, which is the highest success rate the Section has had for any 
fiscal year since FY 1992. In FY 2006, the Appellate Section filed 17 amicus briefs, 
an increase over the previous two fiscal years. As of May 31, 2007, the Appellate 
Section had filed a total of 98 amicus briefs under this Administration. 

27. How many OIL appeals have been assigned to the Civil Rights Division from 
2001 -2007? 

Answer: The assignment of immigration cases to the Department's litigating Divisions 
began in November 2004. From that date through May 31, 2007, the Civil Rights 
Division has received approximately 418 cases, which is approximately 5.3% of the 
total number of briefs distributed nationwide. By way of simple comparison, the 
Environment and Natural Resources Division has received approximately 469 briefs, 
the Antitrust Division has received approximately 432 briefs, the Criminal Division has 
received approximately 465 briefs, and the Tax Division has received approximately 
360 briefs. The United States Attorneys, other than the Southern District of New York, 
collectively have received approximately 5,532 briefs. Overall, more than 7,951 cases 
have been distributed to the litigating divisions and USAOs since the program began. 

28. List the Divisions within the Department of Justiee required to do OIL appeals. 

Please also provide the number of cases each Division was assigned from 2001 - 
2007. 

Answer: Please see the above response to question 27. 
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29. List the Sections within the Civil Rights Division required to do OIL appeals from 
2002 - 2007. Also provide the number of appeals given to each Section. 

Answer: From November 2004, the date the assignment of immigration cases to the 
Department’s litigating Divisions began, through May 31, 2007, the Civil Rights 
Division has received approximately 418 cases. Of those cases, the Appellate Section 
has been assigned approximately 218 cases, the Office of the Assistant Attorney 
General has been assigned approximately 17 cases, the Coordination and Review 
Section has been assigned approximately 2 cases, the Criminal Section has been 
assigned approximately 28 cases, the Disability' Rights Section has been assigned 
approximately 31 cases, the Educational Opportunities Section has been assigned 
approximately 16 cases, the Employment Litigation Section has been assigned 
approximately 30 cases, the Housing and Civil Enforcement Section has been assigned 
approximately 29 cases, the Special Litigation Section has been assigned 
approximately 30 cases, and the Voting Section has been assigned approximately 17 
cases. 

30. How many OIL appeals have been filed by the Civil Rights Division from 2002 - 
2007? 

Answ'er: The assignment of immigration cases to the Department's litigating Divisions 
began in November 2004, From that date through May 31, 2007, the Civil Rights 
Division has received approximately 418 cases, which is approximately 5.3% of the 
total number of briefs distributed nationwide. By way of simple comparison, the 
Environment and Natural Resources Division has received approximately 469 briefs, 
the Antitrust Division has received approximately 432 briefs, the Criminal Division has 
received approximately 465 briefs, and the Tax Division has received approximately 
360 briefs. The United States Attorneys, other than the Southern District of New 
York, collectively have received approximately 5,532 briefs. Overall, more than 7,951 
cases have been distributed to the litigating divisions and USAOs since the program 
began. Of the OIL cases it has been assigned, the Civil Rights Division has filed 
approximately 402 briefs and substantive papers through May 31, 2007. 

3 1 . What are the guidelines for assigning OIL briefr within the Employment and 
Voting Sections? Please list the attorneys who were assigned OIL appeals in the 
Employment and Voting Sections? Please also provide the number of appeals 
each individual was assigned from 2002 - 2007. 

Answer: The Civil Rights Division sends all OIL cases assigned to it to a Deputy Chief 
in the Appellate Section. Under guidelines established by the Section Chief, that 
Deputy Chief then determines which cases will be assigned to available attorneys 
within the Appellate Section and which will be delegated to the trial sections. Cases 
are assigned to trial sections on a rotating basis, ensuring that the number of cases 
assigned is proportional to the size of the attorney staff. 
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The Voting Section assigns OIL cases on an ad hoc basis, considering availability and 
other assignments. The Employment Litigation Section creates a rotation of five 
attorneys to take OIL cases as they are assigned. A lawyer is removed from the 
rotation once he or she has done three OIL cases, and another lawyer is then placed 
into the rotation. No one lawyer will do more than three OIL cases until all the 
lawyers in the Section have done three OIL cases. Nearly all the sections solicit or 
allow volunteers for OIL cases, other assignments permitting. 

A career Section manager's decision to assign an attorney to a particular matter or 
case involves many factors, including an attorney’s experience, caseload, interests, and 
potential conflicts. In response to your specific question, through May 31, 2007, 
approximately 17 immigration briefs had been assigned to approximately 10 different 
attorneys in the Voting Section, and approximately 30 immigration briefs had been 
assigned to approximately 14 different attorneys in the Employment Litigation 
Section. 

Investigations 

32. How many vote dilution investigations have been initiated under Section 2 of the 
Voting Rights Act on behalf of: (a) African-Americans, (b) Latino Americans, (c) 
Native Americans (d) Asian Americans from 2000 - 2007. Please provide the 
location of the investigation and the date the investigation commenced and 
concluded. Also provide the reasons the investigations were closed, 

Answer: The Department receives complaints on voting matters from a variety of 
sources and follows up on these complaints when appropriate. We are committed to 
the vigorous and even-handed enforcement of the Voting Rights Act and regularly 
investigate possible violations of Section 2 on behalf of all Americans. Investigations 
are closed when it is determined that the evidence then available does not establish a 
statutory violation. 

For example, the Division successfully litigated, through appeal to the U.S. Supreme 
Court, allegations that the at-large system for election of council members in 
Charleston County, South Carolina, diluted the voting strength of African- 
American citizens. In addition, in July 2006, the Division filed a complaint against 
the City of Euclid, Ohio, alleging that the mixed at-large/ward system of electing the 
city council diluted the voting strength of African-American citizens in violation of 
Section 2 of the Voting Rights Act. In its investigation, the Division found that while 
African Americans composed nearly 30% of Euclid's electorate, and although there 
had been eight recent African-American candidacies for the city council, not a single 
African-American candidate had ever been elected to that body. Further, the 
Division found that in seven recent city council elections, white voters voted 
sufficiently as a bloc to defeat the African-American voters' candidates of choice. 
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On December 15, 2006, the Department filed a complaint against the Village of Port 
Chester, New York, alleging that Port Chester’s at-large system of electing its 
governing board of trustees dilutes the voting strength of the Village’s Hispanic 
citizens, in violation of Section 2 of the Voting Rights Act of 1965. On March 2, 
2007, the Court granted the United States’ motion for a preliminary injunction, 
enjoining the election of two trustees scheduled for March 20, 2007. 

On July 18, 2005, the Department filed a complaint in United States v. Osceola 
County, challenging the at-large system for electing the county ’s Board of 
Commissioners under Section 2 of the Voting Rights Act. Although Hispanics 
comprise more than one-third of the county’s electorate, the county never elected a 
Hispanic candidate to the Board under the at-large system or to any county-wide 
office. The complaint alleges that the existing electoral system operated to dilute 
Hispanic voting strength and that Osceola County had adopted and maintained the 
at-large method of election with a discriminatory purpose. On June 26, 2006, the 
court issued a ruling from the bench granting the Department’s motion for a 
preliminary injunction, enjoining the scheduled 2006 county commission elections. 
On October 18, 2006, after a trial on the merits, the court issued a memorandum 
opinion ruling that the at-large method of election violated Section 2. On December 
8, 2006, the court entered its remedial order rejecting the county’s proposal of a 
mixed system of five single-member districts and two at-large seats, and adopting 
the five single-member district map submitted by the United States and agreed to by 
the parties. The court ordered a special election in 2007 in two districts, including 
the majority Hispanic district, under the court-approved plan. 

Votin 2 Rights Issues 

33. Please describe in detail the review process for section 5 submissions. 

Answer; Each Section 5 submission is processed on receipt and assigned to one or 
more analysts, paralegals, or attorneys. These staff members conduct a review of 
the file and gather information from knowledgeable persons to determine the 
limited question of whether the change was adopted with a discriminatory purpose 
or whether it would have a retrogressive effect on minority voters. Members of 
each affected minority community in the Jurisdiction, as well as relevant officials, 
are contacted. 

The large majority of submissions involve routine changes that do not raise issues 
of discrimination cognizable under Section 5. Such submissions are processed 
routinely by analysts, paralegals, and reviewing attorneys. Where a change does 
raise substantive issues, the responsible staff members prepare a memorandum 
setting forth in neutral fashion the facts and legal issues. This process often 
involves considerable discussion. The authority to interpose an objection to a 
change rests with the Assistant Attorney General for Civil Rights. 
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34. The Citizens' Commission Report raises concerns about the Division’s role in 

preclearing a mid-decade Congressional redistricting plan enacted by the State of 
Texas. The plan targeted several areas of minority voting strength. The career staff of 
the Voting Section concluded that the plan violated Section 5 because it resulted in a 
retrogression of minority electoral opportunity. The Department's political 
appointees rejected the staffs recommendations and pre-cleared the plan. 

a. Please describe in detail how the decision was made to reject the 
recommendations of the career staff concerning the Texas rcdistricting plan? 

Answer: In 2003, the Department conducted a deliberate and careful review of 
every relevant fact relating to the Texas submission of its congressional redistricting 
under Section 5 of the Voting Rights Act, concluding that there was no retrogression 
in the overall plan. The legislature offset one lost opportunity’ district for Latino 
voters by creating a new district in that region in which Latino voters dependably 
would be able to elect a representative of their own choice. Indeed, the plan was 
used during the 2004 elections and resulted in an increase in the number of minority 
representatives elected to Congress from Texas. 

In LULAC V. Perry, the Supreme Court agreed with the Department’s principal 
argument that the state did not violate Section 2 by redrawing former congressional 
district 24. The Court also found no violation of the Constitution or the Voting 
Rights Act in 31 of Texas’s 32 congressional districts. The Court’s decision left the 
Texas redistricting plan largely intact and left it to the state to determine how to 
remedy the lone problem identified as to congressional district 23. With respect to 
district 23, the Supreme Court reversed the decision of the lower court, which found 
no violation in the redistricting plan, including district 23. Moreover, the Supreme 
Court’s 5-4 decision produced six separate opinions from six different Justices in 
120 pages of discussion. 

The Supreme Court’s decision in no way calls into question the Department’s 
decision to preclear the Texas redistricting plan under Section 5 of the Voting 
Rights Act. Indeed, only one Justice suggested that Section 5 had been violated; no 
other Justice joined him in that portion of his opinion. The majority’s decision as to 
district 23 was founded on a new principle, under Section 2 of the Voting Rights 
Act, that the creation of an offsetting majority-minority district may not remedy the 
loss of a majority-minority district in the same part of the state if the new district is 
not compact enough to preserve communities of interest. Indeed, this new 
compactness inquiry issue was not the subject of brieling and was not addressed by 
the Department. 

b. What was the rationale and legal basis for the rejection? 

Answer: In 2003, the Department conducted a deliberate and careful review of 
every relevant fact relating to the Texas submission of its congressional redistricting 
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under Section 5 of the Voting Rights Act, concluding that there was no retrogression 
in the overall plan. The legislature offset one lost opportunity district for Latino 
voters by creating a new district in that region in which Latino voters dependably 
would be able to elect a representative of their own choice. Indeed, the plan was 
used during the 2004 elections and resulted in an increase in the number of minority 
representatives elected to Congress from Texas. 

35. In 2005, the Justice Department precleared a Georgia law requiring voters to present 
a government issued picture identification in order to vote. According to a 
Washington Post article, "Criticism of Voting Law Was Overruled, a detailed 
memorandum was prepared by career staff in the Voting Section recommending an 
objection.^ The memo included infonnation about explicit racial statements made by a 
sponsor of the legislation that "if there are fewer black voters because of this bill, it 
will only be because there is less opportunity for fraud," and dismissing the black 
voters in her district as only voting when paid to do so. Despite the staff 
recommendation, the AAG precleared the Georgia plan. 

a. Please describe in detail how the decision was made to reject the 

recommendations of the career staff concerning the Georgia ID plan? What 
was the rationale and legal basis for the decision? 

Answer: In August 2005, the Department precleared a Georgia voter identiHcation 
law, which itself amended an existing voter identification statute that had been 
precleared by the prior Administration. This preclearance decision followed a 
careful analysis that lasted several months and considered all of the relevant factors, 
including the most recent data available from the State of Georgia on the issuance of 
state photo identification and driver’s license cards and the views of minority 
legislators in Georgia (as well other current and former minority elected offlcials). 
The data showed, among other things, that the number of people in Georgia who 
already possessed a valid photo identification greatly exceeded the total number of 
registered voters and that there was no racial disparity in access to the identification 
cards. The state subsequently adopted, and the Department precleared in April 
2006, a new form of voter identification that would be available to voters for free at 
one or more locations in each of the 159 Georgia counties. 

In Common Cause/Georgia v. Billups, the district court did not conclude that the 
identification requirement violated the Voting Rights Act. To the contrary, the 
court refused to issue a preliminary injunction on that ground. The court instead 
issued a preliminary injunction on constitutional grounds that the Department 
cannot lawfully consider in conducting a preclearance review under Section 5 of the 
Voting Rights Act. Accordingly, the court’s preliminary ruling, in a matter that is 
still being actively litigated, does not call into question the Department’s 
preclearance decision. In addition, the state court decision blocking Georgia’s 


' Dan Eggen, Criticism of Voting Law Was Overruled: Justice Dept. Backed Georgia Measure Despite Fears of 
Discrimination, THE Wash. Post, November 17, 2005, at AOl. 
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implementation of the identification requirement was issued on state constitutional 
grounds and, therefore, also did not call into question the Department'’s 
preclearance decision. Georgia’s Supreme Court recently vacated the decision and 
remanded with directions that the case be dismissed for lack of standing. 

Indiana’s voter identification law was upheld by the Seventh Circuit in Crawford v. 
Marion County Election Boards 472 F.3d 949 (7th Cir. 2007), in the face of 
allegations similar to those made against the Georgia law. 

b. According to the CCCR report, the memorandum recommending an 
objection was not forwarded to the Assistant Attorney General for Civil 
Rights for consideration prior to the final decision to pre-dear the Georgia 
submission. Did the Assistant Attorney General review the memorandum 
written by staff recommending an objection? 

Answer: It is my understanding that the Acting Assistant Attorney General was 
aware of the analysis of the career staff, including the views of the career Section 
Chief. 

c. Additional information was submitted by the state of Georgia prior to pre- 
clearance. Please describe the content of the materials submitted to the 
Department. Was the Georgia reviewing team given an opportunity to analyze 
this data? Tf so, who, specifically? When did Georgia submit additional 
information and how much lime was given to staff to review the information 
prior to the AAG's decision to preclear the Georgia plan? 

Answer: It is my understanding that all data, including data received from Georgia 
within a day or so of when the preclearance was issued correcting earlier data on 
driver’s licenses and photo IDs issued in the state, were considered by career staff in 
the Voting Section, and that the data supported the preclearance decision. The data 
on the number of persons with qualifying identification issued by the Georgia 
Department of Motor Services were provided by the State of Georgia. Population 
estimate data were obtained from the Census Bureau. 

d. What role did Hans von Spakovsky have in preclearing the Georgia voter 

identification submission? 

Answer: Mr. von Spakovsky served as a Counsel to the Assistant Attorney General 
and worked closely with the Voting Section on all matters. 

e. Was Hans von Spakovsky cleared by the Department to write a law 

review article endorsing the practice at question in the Georgia ID 
plan? Publius, Securing the Integrity of American Elections: The Need 
for Change, 9 Texas Review of Law and Politics 111 (2005). If so, by 
whom? What was the rationale for clearance? 
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Answer: Pursuant to 5 CFR §§ 2635.703 and 2635.807, Department employees 
“shall not engage in a financial transaction using nonpublic information, nor allow 
the improper use of nonpublic information to further his own private interest or 
that of another.” In addition, “[a|n employee who is engaged in teaching, speaking 
or writing as outside employment or as an outside activity shall not use or permit 
the use of his ofHcial title or position to identify him in connection with his teaching, 
speaking or writing activity” with certain exceptions. 

Pursuant to these regulations, a Department employee such as Mr, von Spakovsky 
may publish a law review article without formal Departmental clearance so long as 
the article does not divulge non-public information and the employee is not 
identifled as a Departmental employee. However, it is our understanding that Mr. 
von Spakovsky obtained clearance from a Department ethics official for the 
publication of the article. 

f. Was the Office of Professional Responsibility ever notified that Mr. Von 

Spakovsky used a pseudonym to conceal his legal writings on an issue that 
was before him in his professional capacity? If not, why? 

Answer: It is our understanding that, during the course of OPR’s investigation of a 
matter pending at the time, OPR learned of Mr. von Spakovsky’s use of the 
pseudonym “Publius” in connection with his publication of an article in the Texas 
Review of Law and Politics (Spring 2005). Further, it is our understanding that Mr. 
von Spakovsky obtained clearance from a Department ethics official for the 
publication of the article itself. We are also informed that, after a careful review, 
OPR determined that Mr. von Spakovsky’s use of a pseudonym in publishing this 
article did not warrant further investigation. 

g. Please provide the names of all individuals m the Department of Justice who 
were in any respect involved in reviewing the 2001-2002 Mississippi 
redistricting submission, 2003 Texas redistricting submission, and 2005 
Georgia photo identification submission. Please also provide the number of 
years each person has worked for the Voting Section, if applicable. 

Answer: Please see the response to question 33, above, regarding the process 
followed by the Division in reviewing Section 5 submissions. Following are the 
relevant Assistant Attorney General, Deputy Assistant Attorney General, 
Section Chief, and Deputy Chief who were involved in reviewing the 
submissions to which your question refers. With regard to the 2001 - 2002 
Mississippi redistricting submission, Ralph Boyd was the Assistant Attorney 
General, Michael Wiggins was the Deputy Assistant Attorney General, Joseph 
Rich was the Section Chief, and Robert Berman was the Deputy Chief. With 
regard to the 2003 Texas redistricting submission, Sheldon Bradshaw was the 
Acting Assistant Attorney General, Bradley Schlozman was the Deputy 
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Assistant Attorney General, Joseph Rich was the Section Chief, and Robert 
Berman was the Deputy Chief. With regard to the 2005 Georgia photo 
identification submission, Bradley Schlozman was the Acting Assistant 
Attorney General, John Tanner was the Section Chief, and Robert Berman was 
the Deputy Chief. No Deputy Assistant Attorney General was assigned to this 
submission. 

h. Please provide the names of all individuals outside the Department of Justice 
who were in any respect involved with the 2001-2002 Mississippi 
redistrieting submission, 2003 Texas redistrieting submission, and 2005 
Georgia photo identification submission. 

Answer: During the review of Section 5 files, the Department often receives 
comments from community organizations, advocacy groups, elected officials, and 
individual citizens expressing their views on the proposed voting change. The 
Department’s Procedures for the Administration of Section 5 provide specifically 
for the receipt and consideration of such communications. See 28 C.F.R. 51.29 - 
51.32. The Department does not track this information for retrieval. 

With regard to the 2005 Georgia photo identification submission, we received a 
large number of written comments, including correspondence from approximately 
40 organizations, associations, advocacy groups, state and local elected officials, and 
Members of Congress. In addition, we received a large volume of letters or petitions 
from individual citizens (including numerous form letters). 

During our review of the 2003 Texas congressional redistrieting submission, which 
comprises several boxes of material, we also received an extremely large volume of 
written comments. These include voluminous pleadings, trial testimony, and expert 
witness documents from the pending litigation and large numbers of letters, 
statements, petitions, and written testimony offered by citizens during redistrieting 
hearings around the State. We also received written comments from various groups 
and organizations, state and local elected officials. Members of Congress, and 
others. 

During the review of the 2001 Mississippi congressional redistrieting submission, we 
received a number of written comments. These included voluminous materials from 
the peuding redistrieting cases in federal and state court in Mississippi, including 
pleadings, exhibits, transcripts, redistrieting data, and court decisions. These 
materials also included letters and faxes from counsel for the various parties to the 
pending cases, written comments from various organizations, state and local elected 
officials, Members of Congress, and others. 

Recommendation Memoranda 
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36. According to a 2005 Washington Post article, "Staff Opinions Banned In Voting 
Rights Cases," the Justice Department barred staff attorneys from offering 
recommendations in major Voting Rights Acts cases.^ Were the guidelines for the 
structure of recommendation memoranda changed? If so, explain how the policy 
changed, who changed it and why? 

Answer: Career staff continues to be involved in the review and decision-making 
process of every case brought under the Voting Rights Act, and every Voting Rights 
Act matter comes with a recommendation from career staff attorneys. 

37. If there was a new policy prohibiting staff recommendations, was it applied 
Divisionwide, or only to the Voting Section? If only for the Voting Section, 
why? 

Answer: See response to question 36. 

38. How was the new policy communicated to the Voting Section? If 
communicated in writing, please provide copies of documents. 

Answer: See response to question 36. 

Outreach to Community Groups 

39. Has the Civil Rights Division engaged in outreach efforts to communities affected 
by the laws enforced by CRT? Please describe theses efforts. List outreach efforts 
to the (a) African-American; (b) Latino; c) Native- American; (d) Asian; (e) Jewish; 
(f) Muslim; (g) Catholic; (h) Protestant; and (i) Evangelical community from 2000 

- 2007. 


Answer: Outreach to the communities affected by the laws enforced by the Division is 
key to the Division's mission. Other than outreach conducted by the attorneys in the 
Office of the Assistant Attorney General, outreach is generally left to the discretion of 
each of the Division’s Sections. Each Section conducts and tracks its outreach 
differently. Attached please find reports on the areas on which the Division engages in 
outreach. This list may be supplemented. 


■ Dan Eggen. Sfa/f Opinions Banned In Voting Rights Cases: Criticism of Justice Dept, 's Rights Division Grows, 
The Wash. Post, December 10, 2005, at A03. 
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Document Production 

We request that you supply the following documents and information in accordance with 

the definitions enclosed with this letter: 

1 . copies of all resumes and other related employment application materials submitted 
from 2001 - 2007 for the following positions in the Employment and Voting 
Sections of the Civil Rights Division (CRT): special counsel, section chief, 
staff/trial attorney, intern, analyst, and paralegal; 

Answer: On June 15, 2007, the Department produced the resumes of the attorneys 
hired into the Employment and Voting Sections from 2001-2007. Attached please 
find the resumes and other related employment application materials for analysts 
and paralegals who were hired into the Employment and Voting Sections from 
2001-2007. 

Consistent with the Privacy Act and OPM regulations, the Division has gathered all 
available resumes and other employment application materials submitted by 
persons who were not hired for attorney, paralegal, and analyst positions in the 
Employment and Voting Sections. In general, resumes and other employment 
application materials for individuals who are not hired by the Division are 
maintained only for three years. As revealing this information would implicate the 
privacy interests of many applicants who were not hired by the Division, 1 request 
that you meet with me to review this information in a private setting. 

The Division’s general practice is to post a single advertisement soliciting interns on 
a Division-wide basis. Although some sections have elected to post section-specific 
advertisements soliciting interns, neither the Employment Litigation Section nor the 
Voting Section has done so. Accordingly, the Division does not have materials for 
interns that are responsive to this request. 

2. copies of all documents relating to the review of employment application materials 
on behalf of CRT for special counsel, section chief, staff/trial attorney, intern, 
analyst, and paralegal positions in the Employment and Voting Sections from 2001 - 
2007, including by not limited to hand-written notes, high-lighting, underscoring, 
comments or other similar notations by reviewers regarding application materials; 

Answer: The Department does not track this information for retrieval. 

3. copies of all Equal Employment Opportunity (EEO) complaints filed from 2001 - 
2007 regarding staff and management in the Employment and Voting Sections of 
CRT; please also provide copies of the disposition of these complaints; 
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Answer: Attached please find a chart describing all responsive Equal Employment 
Opportunity complaints, and their disposition, on record with the Justice 
Management Division (JMD) and/or the Executive Office of the Civil Rights Division 
of the Department of Justice. 

As providing the complaints would Implicate the privacy interests of the individuals 
mentioned therein, I request that you meet with me to review this information in a 
private setting. 

4. copies of all Merit Systems Protection Board (MSPB) complaints filed from 2001 - 
2007 regarding anyone in the Office of the Assistant Attorney General for CRT and 
the Employment and Voting Sections of CRT; please also provide copies of the 
disposition of these complaints; 

Answer: Attached please find a chart describing all responsive Equal Employment 
Opportunity complaints, and their disposition, on record with the Justice 
Management Division (JMD) and/or the Executive Office of the Civil Rights Division 
of the Department of Justice. 

The chart further describes the one responsive Merit Systems Protection Board 
complaint, and its disposition, that the JMD has on record as being referred to the 
Department. The Division is aware of a second MSPB complaint that MSPB found to 
be without merit. JMD has no record of MSPB having referred that complaint to the 
Department. 

As providing the complaints would implicate the privacy interests of the individuals 
mentioned therein, I request that you meet with me to review this information in a 
private setting. 

5. copies of all complaints filed with the Office of Professional Responsibility (OPR) 
from 2001 - 2007 regarding anyone in the Office of the Assistant Attorney General 
for CRT and the Employment and Voting Sections of CRT; please also provide 
copies of the disposition of these complaints; 

Answer: In response to this inquiry, OPR has advised us that we may provide the 
Committee with the attached chart. 

6. copies of all versions of section 5 training materials used by the Voting Section; 

Answer: Please see the attached 2003 Section 5 training manual and further materials 
located on our website at http://www.usdoj.gov/crt/voting/overview.htm. The current 
materials are being, and will continue to be, updated to keep abreast of developments 
in the law, including those resulting from the 2006 Reauthorization of the Voting 
Rights Act. 
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7. copies of all investigation and justification memoranda submitted from 2001- 2007 
to the Assistant Attorney General's Office from the Employment and Voting 
Sections of CRT; 

Answer: The Division has substantial confidentiality interests in documents 
that reflect internal deliberations in particular matters. Encouraging line 
attorneys to set forth fully the factual and legal considerations that bear on 
particular matters is vital to the work of the Division. Disclosure of these 
documents would chill the internal debate that we welcome in all of our 
cases. 


8. copies of all documents relating to communications between anyone in the Office of 

the Assistant Attorney General (AAG) of CRT and the Voting Section regarding the 
20012002 Mississippi redistricting submission, 2003 Texas redistricting submission, 
and 2005 Georgia photo identification submission; 

Answer: The Division has substantial confldentiality interests in documents 
that reflect internal deliberations in particular matters. Encouraging line 
attorneys to set forth fully the factual and legal considerations that bear on 
particular matters Is vital to the work of the Division. Disclosure of these 
documents would chill the Internal debate that we welcome in all of our 
cases. 


9. copies of all documents relating to communications between the Justice Department 
and Members of Congress (including congressional stafl) concerning the 2001-2002 
Mississippi redistricting submission, 2003 Texas redistricting submission, and 2005 
Georgia photo identification submission; 

Answer: Attached please find copies of the letters received from and sent to Members 
of Congress by the Department concerning the 2001-2002 Mississippi redistricting 
submission, the 2003 Texas redistricting submission, and the 2005 Georgia photo 
identifleation submission. Any other communications between Members of Congress 
(including congressional staff) and the Department are not tracked by the Division for 
retrieval. 

10. copies of all documents relating to communications between the Justice 
Department and the While House concerning the 2001-2002 Mississippi 
redistricting submission, 2003 Texas rcdistricting submission, and 2005 
Georgia photo identification submission; 

Answer: We are not aware of any such materials. 

1 1 . copies of all documents relating to communications between the Justice 
Department and anyone outside oithe Department (excluding the While 
House and Members of Congress) concerning the 2001-2002 Mississippi 
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redistricting submission, 2003 Texas redistricting submission, and 2005 
Georgia photo identification submission; 

Answer: During the review of Section 5 files, the Department often receives 
comments from community organizations, advocacy groups, elected officials, and 
individual citizens expressing their views on the proposed voting change. The 
Department’s Procedures for the Administration of Section 5 provide specifically 
for the receipt and consideration of such communications. See 28 C.F.R. 51.29 - 
51.32. The Department does not track this information for retrieval. 

With regard to the 2005 Georgia photo identification submission, we received a 
large number of written comments, including correspondence from approximately 
40 organizations, associations, advocacy groups, state and local elected officials, and 
Members of Congress. In addition, we received a large volume of letters or petitions 
from individual citizens (including numerous form letters). 

During our review of the 2003 Texas congressional redistricting submission, which 
comprises several boxes of material, we also received an extremely large volume of 
written comments. These include voluminous pleadings, trial testimony, and expert 
witness documents from the pending litigation and large numbers of letters, 
statements, petitions, and written testimony offered by citizens during redistricting 
hearings around the State. We also received written comments from various groups 
and organizations, state and local elected officials, Members of Congress, and 
others. 

During the review of the 2001 Mississippi congressional redistricting submission, we 
received a number of written comments. These included voluminous materials from 
the pending redistricting cases in federal and state court in Mississippi, including 
pleadings, exhibits, transcripts, redistricting data, aud court decisions. These 
materials also included letters and faxes from counsel for the various parties to the 
pending cases, written comments from various organizations, state and local elected 
officials. Members of Congress, and others. 

12. copies of all documents including but not limited to section 5 recommendation 
memoranda (drafts and final), telephone memoranda, and any dissenting view 
documents (drafts and final) prepared when the Voting Section reviewed the 
following submissions: 2001-2002 Mississippi redistricting, 2003 Texas 
redistricting, 1981 Georgia identification requirements for voter registration, 

1994 Louisiana photo identification requirement for voting, 1 997 Georgia 
identification, 1997 Texas voter registration cards, and 2005 Georgia photo 
identification; 

Answer: The Division has substantial confidentiality interests in documents 
that reflect internal deliberations in particular matters. Encouraging line 
attorneys to set forth fully the factual and legal considerations that bear on 
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particular matters is vital to the work of the Division. Disclosure of these 
documents would chill the internal debate that we welcome in all of our 
cases. 

13. copies of all investigation and justification memoranda submitted from 2001 
- 2007 to the Office of the Assistant Attorney General for CRT for review 
from the Employment and Voting Sections. 

Answer: The Division has substantial confidentiality interests in documents 
that reflect internal deliberations in particular matters. Encouraging line 
attorneys to set forth fully the factual and legal considerations that bear on 
particular matters is vital to the work of the Division. Disclosure of these 
documents would chill the internal debate that we welcome in all of our 
cases. 
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Definitions 


1 . The term "document" means any written, recorded or graphic matter of any nature 
whatsoever, regardless of how' record^, ^d whether original or copy, including, but 
not limited to, the following: memoranda, reports, expense reports, hooks, manuals, 
instructions, financial reports, working papers, records notes, letters, notices, 
confirmations, telegrams, receipts, appraisals, pamphlets, magazines, newspapers,, 
prospectuses, interoffice and intra-office communications, electronic mail (e-mail), 
contracts, cables, notations of any type of conversation, telephone calls, meetings or 
other communications, bulletins, printed matter, computer printouts, teletypes, 
invoices, transcripts, diaries, analyses, returns, summaries, minutes, bills, accounts, 
estimates, projections, comparisons, messages, correspondence, press releases, 
circulars, financial statements, reviews, opinions, offers, studies and investigations, 
questionnaires and surveys, and work sheets (and all drafts, preliminary versions, 
alterations, modifications, revisions, changes, and amendments of any of the 
foregoing, as well as any attachments or appendices thereto), and graphic or oral 
records of any kind (including without limitation, photographs, charts, graphs, voice 
mails, microfiche, microfilm, videotape, recordings and motion pictures), and 
electronic and mechanical records or representations of any kind (including without 
limitation, tapes, cassettes, disks, computer files, computer hard drive files, CDs, 
DVDs, memory sticks, and recordings) and other written, printed, typed or other 
graphic or recorded matter of any kind of nature, however produced or reproduced, 
and whether preserved in writing, film, tape, disk, videotape or otherwise. A 
document bearing any notation not a part of the original text is to be considered a 
separate document. A draft or non-identical copy is a separate document within the 
meaning of this term. 

2. The term "communication" means each manner or means of disclosure or exchange 
of information, regardless of means utilized, whether oral, electronic, by document 
or otherwise, and whether face-to-face, in a meeting, by telephone, mail, e-mail, 
telexes, discussions, releases, personal delivery, or otherwise. 
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CIVIL RIGHTS DIVISION OVERSIGHT HEARING; 
QUESTIONS FOR THE RECORD SUBMITTED BY MR. FRANKS 
TO AAG WAN KIM 


Proposed Questions for Assistant Attorney General JVan Kim 
Performance of the Division 


1 . In February of last year, then Chairman Sensenbrenncr sent a letter to the 
Attorney General asking him about instances in which the objectivity and 
investigative practices of the Civil Rights Division had been questioned. The 
Chairman specifically asked for instances in which the Division's legal work 
was either admonished in a court opinion or where the Division paid attorneys 
fees or settlement fees over its involvement in a lawsuit. 

1 would like to submit for the record a copy of Mr. Sensenbrenner’s letter and the 
Justice Department's reply. Let me tell you about two cases detailed in the 
reply: 


■ In the 1994 decision Johnson v. Miller^ the court described the level of 
communications between Division attorneys overseeing prcclcarancc of 
Georgia's redisiricting efforts as "disturbing" and continued: "It is 
obvious from a review of the materials that [the ACLU attorney's] 
relationship with the DOJ Voting Section was informal and familiar; the 
dynamics were that of peers working together, not of an advocate 
submitting proposals to higher authorities." The court found the Voting 
Section attorneys' "professed amnesia about their relationship with the 
ACLU attorney "less than credible." 

■ In 2000, the Ninth Circuit affirmed the district court's award for directing 
the Department to pay more than $1.7 million in attorney's fees in United 
States V. CityofTorranceyaT\i\Q VII case alleging a pattern or practice of 
discrimination in employment. The court stated, "in this case, the record 
amply supports the district court's determination that... ‘the Government 
had an insufficient factual basts for bringing the adverse impact 
claim’ and ‘that the Government continued to pursue the claim. ..long 
after it became apparent that the case lacked merit.’” 

There are many more such examples detailed in the Department's response. I find 
this pattern very disturbing. What steps have you taken to ensure that the 
Division does not repeat these costly, embarrassing, and egregious mistakes? 
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Answer: I made a pledge to take my cases where I find them and to bring any case 
where I find a recognizable violation of the law based upon the facts that would be 
sufficient for the Division to prove that violation in court. 1 have been, and will 
continue to be, committed to honoring this pledge. 

During the past six years, the Division has enjoyed a remarkable rate of success in 
our cases. Please see the responses below to questions 15-21, 23, and 25-27, 
outlining our enforcement record. 

Allocation of Resources and Selection of Priorities 


2. Are positions added to a Section or eliminated based on changes in the CRT’s 
priorities or based on a demonstrated need (such as an increase in the number of 
complaints from the public or other Federal agencies)? 

Answer: Position levels in the various sections may be adjusted based on a number 
of factors, including addressing short-term or long-term demonstrated need and 
ensuring that the Division successfully fulfills its mission. 

5. Does the CRT monitor trends in the number of eomplaints filed by members of 
the public, complaints referred by other Federal agencies, phone calls, and 
questions or information received through other outreach mechanisms in the 
areas under the CRT's jurisdiction? 

Answer: The Division monitors the nature and quantity of complaints it receives on 
a section by section basis. The Division maintains flexibility to allow it to adequately 
respond to emerging issues as the need arises. For example, in response to the rash 
of violence and discriminatory actions reported against members of the Arab- 
American, Muslim, Sikh, and South-Asian American communities in the wake of 
the September 11, 2001, terrorist attacks, the Division directed its National Origin 
Working Group to work proactively to combat violations of civil rights laws against 
those groups, and those perceived to be members of these groups, through the 
creation of the Initiative to Combat Post-9/1 1 Discriminatory Backlash. 

6. Do the annual priorities established by the CRT, the priorities of the ten 
Sections, the budget allocations, and the Section staffing decisions reflect these 
trends? 

Answer: Please see the response above to question 5. 

7. How flexible are the priorities such that the CRT is able to shift resources 
to adequately respond to emerging issues? 

Answer: Please see the response above to question 5. 
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Leaks of Internal Memoranda and Deliberative Discussions to the Public 

8. There have been several rejwrted leaks of internal DOJ memoranda in high- 
profile matters in the Civil Rights Division, including materials protected by 
attorney-client privilege. Anyone found to violate the attorney client privilege, of 
course, should be sanctioned and could be subject to disbarment. I also think 
that the motivation of the leaker calls into question his or her impartiality, since 
the leak is often done for the purpose of advancing the leaker's own agenda. Do 
you share my concern about leaks of internal and privileged information? 

Answer: All attorneys should be concerned by the disclosure of internal and 
privileged Information. 

Enforcement Activities Related to Religious Liberty 

10. Most of the laws enforced by the Civil Rights Division, including the 1964 

Civil Rights Act, prevent discrimination based on religion. I am concerned that 
past Administrations have done little to enforce these important protections. 
Congress unanimously passed the Religious Land Use and Institutionalized 
Persons Act (RLUIPA) nearly 7 years ago in response to the massive evidence 
we found of discrimination against houses of worship in zoning decisions. 
RLUIPA created a private cause of action, but also gave authority, to the 
Attorney General to enforce it. In light of all of these laws preventing religious 
discrimination, I am heartened to see more enforcement of these protections in 
the past 6 years. Will this continue to be a priority for you? 

Answer: The Civil Rights Division has undertaken efforts over the past six and a 
half years to ensure that RLUIPA and other laws against religious discrimination, 
as well as laws against religious-based bate crimes, are vigorously enforced. While 
the Division has made a particular effort to protect the rights of Muslim and Sikh 
Americans, who have faced a disproportionate rise in discrimination and hate crime 
since 9/11, our efforts have been aimed at enforcing laws against discrimination for 
people of all faiths. Our “Report on Laws Protecting Religious Freedom, Fiscal 
Years 2001 - 2006,” released in February 2007, documents the Division's increased 
enforcement efforts and describes the breadth of the cases handled by the Division 
during this period. On February 20, 2007, the Attorney General announced a new 
initiative, the First Freedom Project, to make increased enforcement of these laws a 
priority, to coordinate religious liberty cases and priorities among the components 
of the Department of Justice, and to educate the public about federal protections of 
religious freedom. Through the First Freedom Project, the Division will continue to 
build on its success in protecting religious freedom for all Americans. 

The Division's Hiring Practices 
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1 1 . I've heard some allegations of partisan hiring at the Civil Rights Division. 

Some are suggesting that any applicant who worked for a Republican member 
of Congress or was a member of the Federalist Society should not be hired to 
work at the Civil Rights Division. IVe heard some suggest that only people 
who've worked with certain advocacy groups should be hired by the Civil 
Rights Division. This kind of rank stereotyping is problematic, and I could not 
disagree more. T also wonder whether, during the Clinton administration, the 
Division hired people of all backgrounds and political ideologies. Would you 
agree with me that applicants of all backgrounds and political persuasions 
should have an equal shot at working at the Department of Justice and the Civil 
Rights Division? 

Answer: Yes. We measure three important thingSi, among others, when evaluating 
candidates for attorney positions in the Civil Rights Division: whether they have a 
demonstrated record of excellence, whether they are talented attorneys consistent 
with that excellent record, and whether they share a commitment to the work of the 
Division. The Division hires outstanding attorneys from an extremely wide variety 
of backgrounds. There is no political litmus test in making hiring decisions. 

Voting Riuhts Act Enforcement Activities 

12. I've heard many criticisms of the decision to preclear the Georgia law that 
required voters to show identification at the polls. This sounds to me like a pretty 
minor and obvious way to prevent voter fraud. 1 am also aware that similar laws 
were passed in Missouri, Indiana, and Arizona, and are being considered 
throughout the country. In fact, the House of Representatives passed a federal 
voter identification law last year. 

The Justice Department reviewed the Georgia law because Georgia is a state 
that remains covered under the Voting Rights Act. Indiana and Missouri, of 
course, passed their voter identification laws without the necessity of 
undergoing federal review. Indiana's voter identification law was recently 
upheld by the Seventh Circuit in Crawford v. Marion County Election Board in 
the face of allegations similar to those made against the Georgia law. 

Does that mean those voter identification laws are less problematic? Why 
should the federal government be telling certain slates what they can do while 
others are not subject to the same scrutiny? 

Answer: In 1965, based on review of problems encountered by minority voters. 
Congress directed under Section 5 of the Voting Rights Act that election practices or 
procedures in certain states, or portions of states, were not to be changed until the 
new procedures were subjected to review, either by the United States Attorney 
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General or the United States District Court for the District of Columbia, 
Consequently, voting changes in covered jurisdictions may not become effective 
until that review has been obtained. The review requires the jurisdiction to 
affirmatively prove that the proposed voting change does not deny or abridge the 
right to vote on account of race, color, or membership in a language minority group. 

The requirement was enacted in 1965 as temporary legislation, to expire in five 
years, and applicable only to certain states. The specially covered jurisdictions were 
identified in Section 4 of the Act, based on a formula. The first element in the 
formula w as that the state or political subdivision of the state maintained on 
November 1, 1964, a “test or device,” restricting the opportunity to register and 
vote. The second element of the formula looked to see whether less than 50 percent 
of persons of voting age were registered to vote, or voted, in the 1964 Presidential 
election. In 1970, and again in 1975, when the Act was extended, the formula was 
changed slightly. In 1975, the 1965 definition of “test or device” was expanded to 
include the practice of providing election information, including ballots, only in 
English in states or political subdivisions where members of a single language 
minority constituted more than five percent of the citizens of voting age. Congress 
temporarily extended Section 5 again in 1982 and 2006, each time for 25 years, but 
no new Section 5 coverage formula was adopted. 

13. I've heard many criticisms of the decision to preclear the 2002 redistricting plan 
in Texas under Section 5 of the Voting Rights Act because it harmed minority 
voters. I also understand that the number of minority legislators elected under the 
new redistricting plan actually increased, and that the entire plan was affirmed by 
a 3 -judge panel in federal court. The Supreme Court affirmed the validity of 3 1 
out of the 32 districts drawn, and by a 5-4 majority, found that 1 district was 
drawn in a way that violated Section 2. Did that decision call into question the 
Department's decision to prcclcar this plan under Section 5? 

Answer: No, the Supreme Court decision did not call into question the 
Department's decision to preclear the Texas redistricting plan. 

In 2003, the Department conducted a deliberate and careful review of every relevant 
fact relating to the Texas submission of its congressional redistricting under Section 
5 of the Voting Rights Act, concluding that there was no retrogression in the overall 
plan. The legislature offset one lost opportunity district for Latino voters by 
creating a new district in that region in which Latino voters dependably would be 
able to elect a representative of their own choice. Indeed, the plan was used during 
the 2004 elections and resulted in an increase in the number of minority 
representatives elected to Congress from Texas. 

In LULAC V. Perry^ the Supreme Court agreed with the Department’s principal 
argument that the state did not violate Section 2 by redrawing former congressional 
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district 24. The Court also found no violation of the Constitution or the Voting 
Rights Act in 31 of Texas’s 32 congressional districts. The Court’s decision left the 
Texas redistricting plan largely intact and left it to the state to determine how to 
remedy the lone problem identified as to congressional district 23. With respect to 
district 23, the Supreme Court reversed the decision of the lower court, which found 
no violation in the redistricting plan, including district 23. Moreover, the Supreme 
Court’s 5-4 decision produced six separate opinions from six different Justices in 
120 pages of discussion. 

The Supreme Court’s decision in no way calls into question the Department’s 
decision to preclear the Texas redistricting plan under Section 5 of the Voting 
Rights Act. Indeed, only one Justice suggested that Section 5 had been violated; no 
other Justice joined him in that portion of his opinion. The majority’s decision as to 
district 23 was founded on a new principle, under Section 2 of the Voting Rights 
Act, that the creation of an offsetting majority-minority district may not remedy the 
loss of a majority-minority district in the same part of the state if the new district is 
not compact enough to preserve communities of interest. Indeed, this new 
compactness inquiry issue was not the subject of briefing and was not addressed by 
the Department. 

1 4. In December 2005, the Washington Post reported, based on a leaked internal DOJ 
memorandum, that career lawyers in the Civil Rights Division had unanimously 
recommended that the Department interpose an objection to the Texas 
congressional redistricting plan, and that the Divisions political leadership had 
overruled this recommendation. Critics cite this leaked memorandum as evidence 
of the politicization of the Civil Rights Division - a view they say is vindicated 
by the U.S. Supreme Court's decision last term xnLULAC v. Perry, which 
determined that a single redrawn district violated the Voting Rights Act. 

• What was the standard for review of redistricting plans at the time the 
rcdistricting plan was submitted to the Department? Was it followed by 
the Department? 

• The Supreme Court appeared to create a new standard regarding 
"compactness" in its opinion. Is that standard something that the 
Department knew that it had to consider, or something that the Voting 
Rights Act lays out as a relevant factor? 

• As 1 understand it, the rcdistricting plan in Texas that was the 
benchmark against which the new Texas congressional redistricting 
plan was to be measured for retrogression had 8 of the 32 congressional 
districts allocated to Texas as minority districts protected by the Voting 
Rights Act six districts for Hispanic voters and two districts for 
African-American voters. Did the new Texas Congressional 
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Redistricting plan pre-cle^ed by the Department preserve the eight 
minority districts? 

• Did the Supreme Court decision on the Texas Congressional 
Redistricting plan indicate that the Department had erroneously pre- 
cleared the plan? 

Answer: Each Section 5 submission is processed on receipt and assigned to one or 
more analysts, paralegals, or attorneys. These staff members conduct a review of 
tbe Gle and gather information from knowledgeable persons to determine the 
limited question of whether the change was adopted with a discriminatory purpose 
or whether it would have a retrogressive effect on minority voters. In 2003, the 
Department conducted a deliberate and careful review of every relevant fact 
relating to the Texas submission of its congressional redistricting under Section 5 of 
the Voting Rights Act, concluding that there was no retrogression in the overall 
plan. 

The majority’s decision as to district 23 was founded on a new principle, under 
Section 2 of the Voting Rights Act, that the creation of an offsetting majority- 
minority district may not remedy the loss of a majority-minority district in the same 
part of the state if the new district is not compact enough to preserve communities 
of interest. Indeed, this new compactness inquiry issue was not the subject of 
briefing and was not addressed by tbe Department. 

The plan preserved eight minority districts. The legislature olTset one lost 
opportunity district for Latino voters by creating a new district in that region in 
which Latino voters dependably would be able to elect a representative of their own 
choice. Indeed, the plan was used during the 2004 elections and resulted in an 
increase in the number of minority representatives elected to Congress from Texas. 

The Supreme Court’s decision in no way calls into question the Department’s 
decision to preclear the Texas redistricting plan under Section 5 of the Voting 
Rights Act. Indeed, only one Justice suggested that Section 5 had been violated; no 
other Justice joined him in that portion of his opinion. 

15. This past July, certain sections of the Voting Rights Act of 1965 were extended 

for an additional 25 years. In addition, amendments were made to these provisions 
that will require the Department of Justice to revisit its responsibilities under the 
Act. 

• When does the Department of Justice anticipate reviewing its regulations 
in that regard? 

• Can you please describe your recent enforcement efforts under Sections 5 
of the Voting Rights Act, as recently amended by the VRA reauthorization 
legislation Congress passed last year? 
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Answer: The Department is currently defending the constitutionality of the 
reauthorization of the Voting Rights Act. Consequently, it anticipates a review of its 
regulations later this year or early next year. 

In FY 2006, the Voting Section processed the largest number of Section 5 
submissions in its history and interposed important objections to protect minority 
voters in Texas and Georgia. With over 7,100 submissions, the Division handled 
roughly 40 percent more submissions in FY 2006 than in a normal year. The 
Voting Section also brought the first Section 5 enforcement action since 1998. 

Submissions for FY 2007 are also on track to be higher than normal. So far this 
year, the Section interposed an important objection in Alabama. Almost 3,000 
submissions were made in the first seven months of FY 2007. 

Additionally, the Voting Section has begun a major enhancement of the Section 5 
review. Jurisdictions are now able to submit voting changes online, making the 
process easier, more efficient, and more cost effective for covered jurisdictions and 
for the Department. 

Bilineual/English Only Issues 

1 6. Can you please describe your recent enforcement efforts under Section 203 of 
the Voting Rights Act, which requires bilingual ballots in certain covered 
jurisdictions? 

• Are you aware of any concerns expressed by localities 
regarding unreasonable costs they must incur under Section 
203? 

• If so, do you share those concerns? If not, why not? 

Answer: Since 2002, the Voting Section has increased its enforcement of the 
minority language provisions of the Voting Rights Act. Indeed, during that short 
period, the Section has initiated over 60 percent of all of the minority language 
cases it has brought in history. These cases include the first Voting Rights Act 
cases in history on behalf of Filipino, Korean, and Vietnamese Americans. 

The Department follows an approach of (1) vigorous outreach and education of state 
and local authorities, (2) investigation, and (3) enforcement actions where necessary 
and appropriate. At each step, the Section is mindful of cost issues and offers best 
practices to local officials to meet the legal requirements both effectively and 
efficiently. 

The Division formally notified each jurisdiction covered under Section 203 of the 
Voting Rights Act promptly upon the announcement by the Director of the Census 
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of the Census coverage, i.e., as soon as the covered jurisdictions are identified. In 
the past, this had involved a letter to each affected jurisdiction and, in 1992, a visit 
by Department attorneys to local election officials in selected newly-covered 
jurisdictions. In 2002, this Administration instituted by far the most vigorous 
outreach program in the history of the Act. Outreach began before the Census 
determinations actually were made to prepare local officials and minority advocacy 
groups of the impending determinations and the requirements of federal law. The 
Division also for the first time produced a plain language brochure to help guide 
local officials and citizens through the legal requirements and how to meet them. 

The traditional letter to each jurisdiction was expanded to include practical 
information on achieving compliance, and Division attorneys met personally with 
election officials and members of the affected language minority community in 
virtually all of over 80 jurisdictions with new obligations under the Act. The 
Division also sent a letter to jurisdictions covered under Sections 203 and 4(f)(4) on 
August 31, 2004, to remind them of their obligations as the 2004 general election 
approached and offering clear, practical guidance on how to comply with the Act. 
Since then, the Voting Section has conducted frequent outreach to minority 
communities and to state and local election officials on the Act’s requirements and 
best practices to meet those requirements. 

Such presentations in all cases include guidance on minimizing costs while 
maintaining effectiveness. Many jurisdictions, for example, publish minority 
language notices in English language newspapers. This practice costs considerable 
money and serves few if any persons who do not read English. The Section urges 
communities to consult with those who serve each language minority community' to 
identify those media that actually reach votes who rely on other languages and, 
essentially, follow the examples of cost-conscious businesses. The Section also 
promotes the use of fax and e-mail lists of individuals and groups - businesses, 
unions, social and fraternal organizations, churches, senior centers, health clinics 
and the like - to whom election information can be sent at essentially zero cost along 
with a request that the information be posted and an announcement be made 
alerting group members to the election information. The Section also promotes 
coordination of translation and other activities among the various governments so 
that all are not paying separately to have the same information translated. 

While the Section’s practices thus assist jurisdictions in avoiding unnecessary 
expenses, the role of the Section is to enforce the law’s command to protect the right 
to vote. 

17. Can you please describe your recent efforts to enforce Executive Order 

13166, which requires facilitating access to federal programs by people who 
arc of only limited proficiency in English? Are you aware of any concerns 
regarding unreasonable costs entailed by such efforts? 
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Answer: Executive Order 13166 (EO 13166) contains two main requirements for 
federal agencies. First, federal funding agencies (approximately 30) must develop 
guidance documents for their recipients on how to provide access to services for 
individnals with limited English proficiency (LEP) in order to comply with Title VI 
of the Civil Rights Act of 1964 (Title VI). Title VI and its implementing regulations 
require that recipients of federal financial assistance take reasonable steps to 
provide I.EP individuals with meaningful access to their programs and activities. 
Thus, EO 13166 did not create a new requirement for federally funded programs 
but, instead, required federal funding agencies to provide guidance to their 
recipients about how Title VI and implementing regulations already applied to LEP 
individuals. The Civil Rights Division is charged with ensuring implementation of 
EO 13166, which includes approval of agency recipient guidance documents prior to 
their publication in the Federal Register. 

All federal agency LEP recipient guidance documents must take into account the 
resources available to recipients, including costs, in assessing whether language 
assistance is required and, if so, what kind of assistance. Specifically, the guidance 
provides a four-factor analysis that a recipient uses in determining its Title VI 
obligations to LEP individuals. These four factors are: 

1. The number or proportion of LEP persons in the eligible service population; 

2. The frequency with which LEP individuals come into contact with the program; 

3. The importance of the benefit, service, information, or encounter to the LEP 
person (including the consequences of lack of language services or inadequate 
interpretation/trauslation); and, 

4. The resources available to the recipient and the costs of providing various types of 
language services. 

Second, in addition to requiring that federal agencies provide guidance to recipients 
of federal financial assistance, EO 13166 requires all federal agencies 
(approximately 85) to improve aceess to their own federally conducted programs 
and activities for eligible I.EP persons. All federal agencies must develop and 
implement plans for the provision of meaningful access that are consistent with the 
standards set forth in the guidance for recipients. Thus, the four-factor analysis 
also applies to the assessment of what steps are “reasonable” for federal agencies 
and, accordingly, cost must be considered. Under the Executive Order, the Division 
is a repository for those plans and has no enforcement authority over them. 
However, the Division provides ongoing technical assistance to federal agencies 
concerning these plans. 
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The Division has a responsibility under Executive Order 12250 to ensure consistent 
and effective enforcement of Title VI. Pursuant to this authority, and as a result of 
its responsibilities to coordinate implementation of Executive Order 13166, the 
Division’s Coordination and Review Section (COR) conducts a major program of 
technical assistance and consultation for federal agencies, recipients, and 
community groups. Most recently, COR played a vital role in arranging and 
coordinating a major two-day Federal Interagency Conference on LEP, held at the 
National Institutes of Health in Bethesda, Maryland, on March 15-16, 2007. The 
conference was extremely successful, with over 350 attendees, including federal and 
state employees, a wide variety of recipients of federal funds, advocacy and 
community groups, and representatives from the interpreter/translator community. 
The overall theme of the conference was sharing of cross-cutting strategies and 
collaborative approaches to ensure cost-effective and quality language assistance. 
Panelists presented their experiences with and ideas for the cost-effective provision 
of language services. Also, the attendees had the opportunity to meet and discuss 
language access issues with individuals from their own state or others who shared 
similar program missions. 

The Division has taken other proactive measures to ensure implementation of £0 
13166. COR has initiated a Title VI Outreach Project, which involves reaching out 
to community groups and others to discuss the requirements for federal agencies 
and recipients to take reasonable steps to provide meaningful access to LEP 
persons. COR has conducted eight formal LEP training sessions in the past six 
months. In addition, through its coordination of meetings of the Federal 
Interagency Working Group on LEP (an interagency group that meets periodically 
to discuss LEP issues), COR maintains the Group’s LEP website, www.Iep.gov, 
which has fast become a prime source of LEP information for federal agencies, 
recipients, and community groups. Through the website, the Division is able to 
widely disseminate various technical assistance materials that it has created in the 
past few years, including its “Know Your Rights” brochure for beneficiaries that is 
printed in ten languages and its second brochure for federal agencies and recipients 
entitled “Affirming LEP Access & Compliance in Federal and Federally Assisted 
Programs.” Also posted on the website is the Division’s Tips and Tools document, a 
major LEP resource document for Department of Justice recipients that contains 
specific chapters on law enforcement officers, 911 centers, domestic violence service 
providers, courts, and Department components. The website also contains the 
Division’s recently developed two new planning tools to assist law enforcement 
agencies and departments of correction in developing language access plans. Each 
of these tools is informed by our consultations with recipient, agency, and 
beneficiary stakeholders. 

COR also has conducted administrative investigations of Department recipients 
under Title VI and the nondiscrimination provisions of the Omnibus Crime Control 
and Safe Streets Act. COR currently is conducting 31 investigations of allegations 
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of failure to provide reasonable access for LEP individuals. If violations are found 
and settlement cannot be achieved, the Division can either file a lawsuit or federal 
funds can be terminated. The Division recently signed a comprehensive 
Memorandum of Agreement with the Lake Worth, Florida, Police Department that 
requires the development of a comprehensive Language Access Plan covering 
everything from the 9-1-1 call centers to training of bilingual officers. 

In addition to its program of formal investigations of complaints, COR also often 
initiates telephonic interventions and on-site trainings for recipients who have had 
difficulty meeting their LEP obligations. Through this mechanism of providing 
early pre-emptive intervention, recipients are able to learn more about cost-effective 
LEP requirements so that they can provide the necessary language access in an 
expedited manner, before the problem reaches the level of a formal complaint. 

In 2002, the Office of Management and Budget (0MB) published a report (available 
on www.lep.gov) dealing specifically with the potential costs associated with the 
provision of language services entitled, ^^Report to Congress. Assessment of the 
Total Benefits and Costs of Implementing Executive Order 13166: Improving 
Access to Services of Persons with Limited English Proficiency.” One of the 
conclusions of the report is that, ‘^The benefits of language-assistance services for 
particular LEP individuals, while not readily quantifiable in dollar units, can be 
significant. Such benefits may include improved access to a wide variety of services, 
more efficient distribution of government services, and more effective public health 
and safety programs.” Given the importance of providing these services to all 
individuals, including LEP persons, the Division continually tries to assist its 
recipients to identify cost-effective measures for providing language access services, 
such as suggesting that several recipients share the cost of one telephone language 
line. Other cost-effective measures might include pooling resources and 
standardizing documents to reduce translation needs and centralizing 
interpreter/translation services to achieve economies of scale. 

Reverse Discrimination Cases 


1 8. Many have complained about the lawsuits you have filed to protect 
people who have been discriminated against because they are white. 

It's very clear that the civil rights laws protect all Americans from 
discrimination based on the color of their skin, including Americans 
who are white. T have not seen anyone seek to amend the civil rights 
laws to remove protection for certain races. 1 would expect you to 
continue to bring cases when there is racial discrimination against all 
groups of Americans. Will you commit to do so? 

Answer: The Division has been, and will continue to be, active in enforcing the 
federal civil rights laws on behalf of all Americans. For instance, this 
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AdmiDistration has brought the first lawsuits in history to protect the voting rights 
of citizens of Vietnamese, Filipino, Korean, and Haitian heritage and has filed three 
pattern or practice complaints alleging employment discrimination on the basis of 
national origin against Hispanics. The Division has also filed scores of cases on 
behalf of African-American victims during this Administration. In addition, after 
September 11, 2001, the Civil Rights Division implemented an initiative to combat 
“backlash” crimes involving violence and threats aimed at individuals perceived to 
be Arab, Muslim, Sikh, or South Asian. 

The Division is committed to enforcing the federal civil rights laws on behalf of all 
Americans. 1 made a pledge to take my cases where I find them and to bring any 
case where I find a recognizable violation of the law based upon the facts that would 
be sufficient for the Division to prove that violation in court. I have been, and will 
continue to be, committed to honoring this pledge. As the Jackson, Mississippi, 
Clarion-Ledger editorialized on January 31, 2007, “Discrimination is discrimination 
- and it’s wrong in whatever color it comes. That’s the law.” 

1 9. On February 1 7, 2006, the Civil Rights Division filed the first ever 
reverse discrimination case under Section 2 of the Voting Rights Act 
on behalf of white voters in Noxubee County, Mississippi. Critics 
claim that it is an inappropriate use of the scarce resources of the 
Civil Rights Division to pursue voting rights cases on behalf of white 
voters while virtually ignoring the plight of black voters. 

• I know that you can't get into the specifics of the 

litigation, but can you describe some of the allegations 
as set forth in the complaint? 

Answer: On February 17, 2005, the Civil Rights Division filed a complaint in United 
States V. Ike Brown et al. (S.D. Miss.), a suit against Noxubee County, its election 
officials, and other defendants under Sections 2 and 1 1 (b) of the Voting Rights Act. 

The suit alleges that white voters, white candidates, and supporters of white candidates 
were subjected to racial discrimination and intimidation in the conduct of elections in 
the county. 

On April 9, 2007, all parties submitted proposed findings of fact and conclusions of law 
in the case. The Department’s 160-page proposed findings of fact (copy attached) 
detailed multiple instances of intentional discrimination against white voters by the 
Defendants, as well as instances where the actions of the Defendants resulted in 
discriminator^' treatment of African-American voters, their ballots, or their preferred 
candidates. 

On June 29, 2007, U.S. Senior District Judge Tom S. Lee fonnd the defendants liable for 
violating the Voting Rights Act by discriminating against white voters and white 
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candidates. The court found that the defendants acted with a racially discriminatory 
intent and engineered “a concerted effort to illegally ‘assist’ black voters.” The court 
ruled that Ike Brown violated federal voting laws by discriminating on the basis of race 
by issuing directions to count the absentee ballots of white voters differently than the 
absentee ballots of black voters.” According to the court, the defendants discriminated 
against whites in selecting poll workers for Noxubee County elections in order to 
appoint a nearly all-black poll work force that then followed defendant Brown’s 
directions not to comply with Mississippi law in considering challenges to absentee 
ballots. The court further found these actions were taken to dilute the voting strength 
of voters who supported candidates preferred by white voters. The court also found 
that the defendants recruited ineligible black candidates to run against white 
candidates. 


• Shouldn't the protections of the Voting Rights Act apply 
to all Americans, non-minority and minority alike? Is 
there anything in the language of the Act, or in any court 
decision, that suggests otherwise? 

Answer: As the courts have made clear, the Voting Rights Act exists to protect all 
Americans. Also, please see the response above to question 18. 

♦ What actions has the Division brought in the past six 
years on behalf of minority voters? 

Answer: The Department is committed to the vigorous and even-handed 
enforcement of the Voting Rights Act on behalf of all Americans and has brought 
lawsuits on behalf of African-American voters, Hispanic- American voters, Asian- 
American voters, Native American voters, and white voters. This Administration 
also has brought the first lawsuits in history to protect the voting rights of citizens of 
Vietnamese, Filipino, Korean, and Haitian heritage. 

Voting enforcement actions initiated since the beginning of this Administration 
include 30 lawsuits brought under the Voting Rights Act on behalf of minority 
voters. Eighteen additional lawsuits were brought during this Administration on 
behalf of voters, some of which focused on protections of minorities, under 
provisions of the Uniformed and Overseas Citizens’ Absentee Voting Act 
(UOCAVA), the National Voter Registration Act (NVRA), the Civil Rights Act of 
1960, and the Help America Vote Act (HAVA). 

In addition to this litigation, the Department has set record numbers related to 
monitoring of elections on behalf of minority voters. During CY 2006, the Division 
deployed a record number of monitors and observers to jurisdictions across the 
country for a mid-term election. On November 7, 2006, over 800 federal personnel 
monitored the polls in 69 political subdivisions in 22 states. In CY 2006, we sent 
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over 1,500 federal personnel to monitor elections, double the number sent in CY 
2000, a presidential election year. In addition, in 2004, a record was set for the 
number of monitors and observers sent during a presidential election year. 

During this Administration, records have also been set for enforcement of certain 
statutory provisions related to enforcement of the rights of minority voters. Since 
2002, the Civil Rights Division has filed approximately three-fourths of all cases 
filed in the history of the Voting Rights Act to protect the right of voters needing 
assistance to vote and over 60 percent of all minority language cases in the entire 
previous history of the Voting Rights Act, including the first 2 cases ever brought 
under Section 4(e) of the Act. 

As a result of these and other lawsuits, since 2002, the Department has brought a 
majority of all cases it ever has filed under the substantive provisions of the Voting 
Rights Act to protect voters of Hispanic and Asian descent, and the first cases ever 
filed to protect the voting rights of voters of Filipino, Haitian, Korean, and 
Vietnamese descent. Indeed, over 86 percent of all cases filed by the Voting Section 
to protect Latino voters under the language minority provisions of the Voting Rights 
Act have been filed in this Administration. And, a majority of all cases to protect 
Latino voters ever filed by the Department under the substantive provisions of the 
Voting Rights Act have been filed in this Administration, including 75 percent of all 
cases to protect Latino voters under the voter assistance provisions of Section 208. 

Additionally, a number of cases have been brought by this Administration on behalf 
of African American voters. These include the following key cases: (1) a complaint 
filed in 2006 against the City of Euclid, Ohio, alleging that the mixed at-large/ward 
system of electing the city council diluted the voting strength of African-American 
citizens in violation of Section 2 of the Voting Rights Act; (2) a vote dilution case 
filed in 2001 against Crockett County, Tennessee, that was successfully resolved by 
entry of a consent decree resulting in the creation of two majority African-American 
districts; (3) a Section 208 case filed in 2002 against Miami-Dade, Florida on behalf 
of African-American voters of Haitian descent that was successfully resolved by 
entry of a consent decree; (4) a Section 5 declaratory action filed in 2006 against the 
North Harris/Montgomery Community College District in Texas that was 
successfully resolved by entry of a consent decree; (5) a Section 2 voter 
discrimination and Section 11(b) voter intimidation case filed in 2005 on behalf of 
both minority and non-minority voters in Noxubee, Mississippi; and (6) beginning 
in 2001, the Department successfully litigated, and successfully defended through 
appeal to the U.S. Supreme Court, allegations that the at-large system for election of 
council members in Charleston County, South Carolina, diluted the voting strength 
of African-American citizens. 

Enforcement of the Americans with Disabilities Act 
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20. Could you please describe your efforts to enforce the Americans with 
Disabilities Act? 

Answer: As outlined in greater detail in my written testimony, since the January 
2001 announcement of the President’s New Freedom Initiative, the Division’s 
Disability Rights Section has achieved results for people with disabilities in over 
2,000 actions under the Americans with Disabilities Act (ADA), including formal 
settlement agreements, informal resolution of complaints, successful mediations, 
consent decrees, and favorable court decisions. In FY 2006 alone, the Division 
achieved favorable results for persons with disabilities in 305 cases and matters, 
which provided injunctive relief and compensatory damages for people with 
disabilities across the country’ and set major ADA precedents in a number of 
important areas. Our work under the ADA during the past year involved cases 
across the country and in a variety' of settings, including hospitals, public 
transportation, restaurants, resorts, movie theaters, college campuses, and retail 
stores. Many Americans with disabilities are able to enjoy life in a much fuller 
capacity as a result of our enforcement activities, and the Division will continue to 
make our efforts in this area a priority. 

The Division continued its important work under Project Civic Access, a wide- 
ranging initiative to ensure that towns and cities across America comply with the 
ADA. The goal of Project Civic Access is to ensure that people with disabilities have 
an equal opportunity to participate in civic life. As of June 18, 2007, we have 
reached 153 agreements with 143 communities to make public programs and 
facilities accessible. Each of these communities has agreed to take specific steps, 
depending on local circumstances, to make core government functions more 
accessible to people with disabilities. The agreements have improved access to many 
aspects of civic life, including courthouses, libraries, parks, sidewalks, and other 
facilities, and address a wide range of accessibility issues, such as employment, 
voting, law enforcement activities, domestic violence shelters, and emergency 
preparedness and response. During the past 6 years, our agreements under Project 
Civic Access have improved the lives of more than 3 million Americans with 
disabilities. 

In October 2006, the Attorney General directed the Civil Rights Division to use the 
knowledge and experience the Division has gained in its work with state and local 
governments under Project Civic Access to begin a technical assistance initiative. 

As a result, the Division is publishing the “ADA Best Practices Tool Kit for State 
and Local Governments,” a document to help state and local governments improve 
their compliance with ADA requirements. This Tool Kit is being released in several 
installments. In the Tool Kit, the Division will provide common sense explanations 
of how the requirements of Title II of the ADA apply to state and local government 
programs, services, activities, and facilities. The Tool Kit will include checklists that 
state and local officials can use to conduct assessments of their own agencies to 
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determine if their programs, services, activities, and facilities are in compliance with 
key ADA requirements. 

The first installment, released on December 5, 2006, covered “^ADA Basics: Statute 
and Regulations” and “ADA Coordinator, Notice and Grievance Procedure: 
Administrative Requirements Under Title 11 of the ADA.” The second installment, 
issued February 27, 2007, covered “General Effective Communication 
Requirements Under Title II of the ADA” aud “9-1-1 and Emergency 
Communications Services.” The third installment, released May 7, 2007, covered 
“Website Accessibility Under Title IT of the ADA” and “Curb Ramps and 
Pedestrian Crossings.” These installments, and all subsequent installments, will be 
available on the Department’s ADA Website (www.ada.gov). While state and local 
officials are not required to use these technical assistance materials, they are 
strongly encouraged to do so, since the Tool Kit checklists will help them to identify 
the t>'pes of noncompliance with ADA requirements that the Civil Rights Division 
has commonly identified during Project Civic Access compliance reviews as well as 
the specific steps that state and local officials can take to resolve these common 
compliance problems. 

The Division continues to have great success with the Division’s innovative ADA 
Mediation Program. Using more than 400 professional ADA*trained mediators 
throughout the United States, the ADA Mediation Program continues to expand the 
reach of the ADA at minimum expense to the government. It allows the Division 
quickly to respond to and resolve ADA complaints effectively, efficiently, and 
voluntarily, resulting in the elimination of barriers for people with disabilities 
throughout the United States. Since its inception, more than 3,000 complaints filed 
with the Department alleging violations of Title II and Title III have been referred 
to the program. Of the more than 2,200 mediations completed, 78% have been 
successful. Last year’s success rate climbed to 82%, our highest ever. 

For a comprehensive discussion of the Division’s enforcement activities under the 
ADA, please refer to the report released by the Department of Justice in October 
2006 entitled Access for All: Five Years of Progress, A Report from the Department of 
Justice on Enforcement of the Americans with Disabilities Act at 
http://www.ada.gov/5yearadarpt/fiveyearadal.htm. 

2 1 . Please describe the outreach conducted by the Disability Riglits Section (DRS) 

to the small business community with respect to Title Ill's requirements. 

Answer: The Civil Rights Division engages in a wide range of activities to foster 
understanding of, and voluntary compliance with, the ADA. The comprehensive 
ADA Technical Assistance Program, mandated by the Act itself, provides free 
information and technical assistance directly to businesses and other constituencies 
regarding the ADA and how to comply with its requirements. Key components of 
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the Program include the ADA Website, the toll-free ADA Information Line, the 
ADA Business Connection program (a multifaceted initiative that aims to improve 
access to everyday commerce by fostering dialog and cooperation between the 
business community and the disability community), and specific outreach 
initiatives directly targeted to reach members of the small business community, such 
as the annual publication of an article in the summer or fall issue of the SSA/IRS 
Reporter. In FY 2006, we reached more than seven million businesses with 
information about our online course. Reaching Out to Customers with Disabilities. 

• How does the CRT respond to criticism that the guidance 
provided by the Department of Justice is unclear, 
especially as it relates to the ’’readily achievable" 
requirement set forth under Title III? 

Answer: The Division’s ADA Information Line provides direct, one-to- 
one confidential assistance to the public, including small businesses, to 
help them to apply the ADA’s requirements, including readily achievable 
barrier removal, to their own unique circumstances. Since 2001, an 
average of more than 50,000 callers, many of them small business 
owners, has been personally assisted by Technical Assistance Specialists 
each year. 

The Division’s ADA Website, http://www.ada.gov/, provides easy access 
to an extensive collection of illustrated explanatory materials as well as 
the ADA design standards and regulations they need to comply with the 
ADA. Visitors can also learn about ADA compliance assistance 
resources, enforcement and mediation activities, settlement agreements, 
and the ADA certification program, and can access other sites that have 
ADA information. One of the top five sites at the Department, the ADA 
Website served more than 3.1 million visitors who viewed pages and 
images more than 49 million times in FY 2006. 

As discussed above, the Division’s ADA Business Connection is a 
multifaceted initiative that aims to improve access to everyday commerce 
by fostering dialog and cooperation between the business community and 
the disability community. Since 2001, more than 700 participants from 
small and midsized businesses, large corporations, and people with 
disabilities have attended ADA Business Connection Leadership 
meetings. Discussions at these meetings have resulted in increased 
understanding of the ADA and developed ongoing collaborations 
between the business and disability communities. In addition, the ADA 
Business Connection has produced a variety of compliance assistance 
materials addressing issues of specific interest to small businesses. Since 
2001, the program has produced five ADA Business Briefs - short 
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documents explaining specific ADA issues in noniegal language that are 
designed to be easily printed and distributed to employees. Topics 
include service animals, parking lots, providing assistance at gas 
stations, and effectively communicating in hotel and hospital settings 
with people who are deaf or hard of hearing. The program also 
introduced Expanding Your Market,, a series of documents providing 
demographic and topical information specifically tailored to meeting 
locations. Finally, the program maintains the ADA Business Connection 
destination on the ADA Website, which houses a variety of technical 
assistance materials designed expressly for the small business 
community. 

The ADA Technical Assistance Program has created additional materials 
designed specifically to assist small business, including: 

ADA Guide for Small Business - A 15-page document specifically 
addresses readily achievable barrier removal, providing clear 
explanations, illustrations, and design guidance. More than 265,000 
copies of this publication have been printed and disseminated. 

Reaching Out to Customers with Disabilities • A ten-lesson, interactive 
online course that explains the ADA and bow it applies to businesses. 

This fully accessible course is available on the ADA Website. 

10 Small Business Mistakes - A 13-minute video that identifies common 
mistakes that small businesses make when trying to comply with the 
ADA, which is available on DVD and in streaming video on the ADA 
Website. 

For a comprehensive listing of the Division’s ADA Technical Assistance materials, 
please refer to ADA Materials Available Free from the Department of Justice 
located on the ADA Website at http://www.ada.gov/publicat.htm. 

• How often docs the DRS review the guidance and 
technical assistance provided to small businesses? 

Answer: The Disability Rights Section routinely reviews technical 
assistance materials to ensure resources provided are accurate and up to 
date and that there are no duplicative documents. In addition, the 
Division and the Section identify areas where additional or new 
assistance compliance materials are needed. Much of the impetus for 
document development comes from input from the public, including 
small business, received at speaking engagements and outreach events 
nationwide. 
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• Does the DRS work with small businesses and employers 
to make the. Department's guidance and assistance more 
useful? 

Answer: Yes. As noted above, Division and Section staff regularly 
participate in training and outreach activities, presenting workshops and 
speeches at conferences of national trade, disability, and professional 
groups, and staffing the ADA Information Booth at conferences 
nationwide. In FY 2006, the Division participated in more than 70 
speaking engagements and outreach events, some of which included 
presentations to the Medical Accessibility Task Force, the American 
Institute of Architects (VA Society), the Annual TA Program for Small 
Business Conference (Equal Employment Opportunity Commission), 
Small Business Listening Sessions in California and Illinois (National 
Council on Disability), and the Society for Human Resource 
Management. 

Additionally, the Division recently held four ADA Business Connection 
Leadership meetings, with the American Hotel and Lodging Association, 
McDonald’s USA, the Asian American Hotel Owners Association, and 
the George Washington University School of Business each serving as 
hosts for one meeting. 

• Are there ways to provide more clarity and protection for 
small businesses as they seek to comply with the ADA? 
Will this issue be part of your regulatory review? 

Answer: Yes. In our Advance Notice of Proposed Rulemaking 
proposing to adopt revised ADA design standards and to make certain 
modifications in the Department’s regulations, the Department received 
more than 900 comments relating to a broad range of issues, including 
language clarification, the requirements for readily achievable barrier 
removal, and safe harbor provisions. The Department will again solicit 
comments in its Notice of Proposed Rulemaking to revise provisions of 
the Title III implementing regulations. 

For a comprehensive discussion of the Division’s technical assistance and 
outreach activities, please refer to “Access for All: Five Years of 
Progress, A Report from the Department of Justice on Enforcement of 
the Americans with Disabilities Act” at 
http://www.ada.gov/5yearadarpt/fiveyearadal.htm. 
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22. Please describe how the Department of Justice carries out its 

certification responsibilities as required under the ADA. 

• What outreach does the DRS conduct to make States and 
localities aware of the certification process? 

• In your estimation, how effective is certification, once 
granted by the Department of Justice, in preempting 
litigation? 

Answer: The Department is authorized by Title 111 of the ADA to certify the 
equivalence of state or local accessibility requirements voluntarily submitted for 
certification review. The Department’s implementation of the ADA CertiHcation 
Program enables states and local governments to obtain a determination that the 
building code requirements used to construct businesses and commercial facilities 
meet or exceed the ADA’s design standards. 

Certification is an important tool in the effort to secure compliance with the ADA’s 
requirements for accessible public accommodations and commercial facilities, but 
the fact that it is voluntary requires that the Department use ever}' available means 
to convince state and local governments of the benefits of requesting certification. 

The Department actively encourages states to pursue certification. We wrote to 
governors and state executives with responsibility for building codes in more than 
40 states in 2003 to encourage certification. In addition, we provide informal 
guidance to interested state/local officials regarding the prerequisites for obtaining 
certification review. We include materials emphasizing the benefits of certification 
to businesses and commercial enterprises in all of our ADA Business Connection 
meetings and encourage contact with state and local officials to encourage 
certification. 

In this regard, the Department also maintains a presence at the meetings of model 
building code and standard setting organizations on issues involving model 
accessibility code requirements. State and local governments frequently rely upon 
these model accessibility code provisions in establishing their own requirements. 

Certification harmonizes state and local accessibility requirements with federal 
accessibility standards, which increases the likelihood of ADA compliance, reduces 
regulatory burdens, and lessens the need for costly litigation. By heightening the 
awareness of local code officials to consider compliance with certified state 
accessibility requirements in the plan reviews and site inspections they conduct, 
certification enables them to correct design errors early in the building process, 
thereby avoiding costly after-the-fact retrofitting to comply with the ADA. 
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The Department certified North Carolina’s accessibility code on November 28, 2005, 
and celebrated the State’s accomplishments in a formal ceremony in North Carolina 
in February 2006 attended by Assistant Attorney General Wan J. Kim. North 
Carolina was the sixth state to receive certification, following Washington, Texas, 
Maine, Florida, and Maryland. 

We are working now with California, Indiana, New Jersey, Utah, and the State of 
Washington in the certification review process (Washington adopted a new 
accessibility code and submitted the new code for certification review). We are also 
working with the State of Michigan and the International Code Council (a model 
code organization) to provide technical assistance concerning the consistency of 
Michigan’s state code and the ICC’s model code with the ADA. 

The Department believes that certification can be an important deterrent to 
litigation, but to do so it must be accompanied by effective enforcement of certified 
accessibility requirements at the state and local level. The Department provides a 
broad array of technical assistance materials and free information in an effort to 
support and educate the public, including local code officials, regarding the 
requirements of the ADA, and many of the jurisdictions that have received 
certification contact us to address particularly unique accessibility questions or 
concerns. 

Enforcement of the Help America Vote Act of 2002. 

23. This coming November was the first general election under which all of the 

provisions of the Help American Vote Act were enforceable. 

• What did the Department of Justice and the Voting Section doing to 
ensure that States were in compliance? 

• If States are not yet in full compliance, what are the barriers keeping 
States from meeting HAVA's requirements? 

• Approximately how many States are not yet in full compliance? 

• Does the Voting Section intend to send Department attorneys to 
those Stales that are not in full compliance? If so, how many? 

Answer: As of January 1, 2006, virtually all of HAVA’s requirements went into 
effect. In advance of the first year of nationwide implementation of the database 
and accessible voting system requirements of HAVA, the Division worked hard to 
assist states to come into compliance and oITered significant ongoing guidance on the 
law’s requirements. This cooperative work continued throughout 2006, and into 
2007, to help states achieve and maintain full compliance. Where that did not 
appear possible, the Division brought enforcement actions, filing five lawsuits under 
HAVA in 2006. Four suits were filed against states for failure to complete the 
database requirements of HAVA; two of those suits also were for violations of the 
accessible voting requirements. Moreover, one suit was filed against a locality for 
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its failure to meet the election day informational posting requirements of HAVA. 
We also defended three additional lawsuits challenging the congressional mandates 
of HAVA. In addition, in Pennsylvania, where a state court had enjoined 
compliance with HAVA, our formal notice to the state of our intended lawsuit 
assisted state officials in overturning an erroneous lower court decision, so that we 
did not ultimately need to file to ensure compliance in Pennsylvania. 

During CY 2007, we have settled one HAVA claim, against the City of Philadelphia, 
regarding failures in its accessible voting equipment. There are no regularly- 
scheduled federal elections in 2007. However, we continue to monitor states' 
compliance with HAVA and continue to seek cooperative resolutions where we find 
areas of possible non-compliance. We also remain prepared to flle enforcement 
actions as appropriate to enforce HAVA's mandates. 

During CY 2006, the Division deployed a record number of monitors and observers 
to jurisdictions across the country for a mid-term election. On November 7, 2006, 
more than 800 federal personnel monitored the polls in 69 political subdivisions in 
22 states. In CY 2006, we sent over 1,500 federal personnel to monitor elections, 
double the number sent in CY 2000, which was a presidential election year. Those 
monitors and observers gathered information regarding HAVA compliance, among 
other issues. As there are no regularly-scheduled federal elections in 2007, we have 
no current plans to send monitors or observers to any states this year for a federal 
election. 

24. in 2006, the Civil Rights Division sued the state of Alabama as a result of its 
failure to create a computerized database of voters as required by the Help 
America Vote Act of 2002. Last summer, Division attorneys successfully argued 
that control of the database should be shifted from the Democratic secretary of 
state to a special master, namely, Republican governor Bob Riley, who had 
committed to delegating his authority to a bipartisan committee. Critics allege 
that the Division's stance in this instance was unusually aggressive, and the New 
York Times editorial page characterized this as a case in which -party politics 
seems to have been a driving force." 

• Is it unusual for The New York Times to accusc the Department of Justice 
of partisanship? Did the Alabama papers accuse the Department of 
partisanship? 

Answer: We are not aware of any newspaper in Alabama that accused the 
Department of partisanship with regard to our lawsuit to enforce the requirement, 
under Section 303(a) of the Help America Vote Act (HAVA), that Alabama create a 
statewide voter registration database. 
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Having served at the Department of Justice for more than a decade, I am always 
disappointed to hear unfounded charges of partisanship. Our record of even- 
handedly enforcing federal law best demonstrates that the Division makes litigation 
decisions that do not turn on partisan considerations. 

In this case, hy January 1, 2006, virtually all states were moving rapidly toward full 
compliance. The Department brought formal enforcement actions against several 
states for violations of Section 30J(a), including New York in March 2006, Alabama 
in May 2006, Maine in July 2006, and New Jersey in October 2006. The 
Department also reached an out-of-court agreement with California in 2005 
regarding compliance with Section 303(a) and has worked informally on compliance 
issues with a significant number of other states. 

At the time that we sued Alabama, five months after the databases were to be in use, 
Alabama was the only state in the nation that had failed to choose the vendor or 
software designer who would implement the database required by HAVA. 

Moreover, Alabama officials testified that they could not guarantee compliance by 
the time of the 2008 primaries - six years after HAVA^s enactment, and despite 
having accepted S41 million in federal funds allocated expressly for that purpose. 
The Courf $ Memorandum Opinion and Order of August 8, 2006, summarizes this 
failure to comply with federal law: 

On June 13, 2003 ... the HAVA Committee was formed to advise Defendant 
Worley on the development of the state plan and to make recommendations 

on all aspects of the plan Defendant Worley issued a request for 

proposals ("RFF") for a new voter registration system on August 12, 2003. 
On September 10, 2004, a full thirteen months later, Defendant Worley and 
the HAVA Committee heard vendor proposals. Deliberating in an 
admirably non-partisan fashion, the HAVA Committee unanimously 
recommended a vendor to Defendant Worley on December 14, 2004. . . . On 
May 27, 2005, after five and one-half months, Defendant Worley chose 
another vendor, ignoring the unanimous recommendation of the HAVA 
Committee .... Three months later, in August 2005, Defendant Worley 
terminated negotiations with her choice of vendor and issued a revised RFP 
requesting further bids. As of the filing of this action in May 2006, for aught 
that appears in the record, no HAVA-compliant system was being developed. 

The Department nonetheless urged voluntary compliance: “Plaintiff maintains that 
the best outcome, even now, is for Defendants willingly to submit a realistic plan to 
comply with HAVA.” Plaintiffs Response to Defendants’ Submission of HAVA 
Plan, dated July 13, 2006, at 10, filed in (J,S. v, Alabama, No. 2:06cv00392 (M.D. Ala. 
May 1, 2006). 


A -58 



297 


In deciding to appoint a special master, the court carefully reviewed the evidence 
regarding Alabama’s lack of compliance. The court held hearings on May 30, July 
20, and August 2, 2006. The written evidence included an uncontested factual 
declaration from the Department of Justice and hundreds of pages of exhibits and 
documents submitted by both parties, potential interveners, and amici. The court 
heard oral testimony from a number of witnesses, including a software vendor, 
counsel for Secretary Worley, and Secretary Worley herself, on more than one 
occasion. The court invited statements and testimony even from witnesses who were 
not parties or were not otherwise permitted to join the case. 

In its decision, the court explained that it would appoint a special master only 
because Secretary Worley refused to commit to comply with HAVA before the 2008 
presidential primary. As the court noted in its Order, 

It was against this factual backdrop that the decision to appoint a Special 
Master was made. In view of her history, the Court simply lacks confidence 
that Defendant Worley can or will achieve HAVA compliance before the 
2008 federal primary' election. The Court has repeatedly expressed 
reluctance to intervene in the affairs of the Secretary of State. The Court 
must now acknowledge, reluctantly still, that it has no other viable 
alternative than the appointment of a special master to achieve full and 
timely HAVA compliance. 

• In Alabama, the local election officials are called probate judges, and 
about three-quarters are Democrats. Did the probate judges support the 
appointment of a special master? 

Answer: The Alabama Probate Judges Association supported the appointment of the 
Governor as the special master. 

Enforcement Related to Law Enforcement ”Use of Force’* Cases 


25. What are your recent enforcement efforts regarding Section 14141 of the 194 
Violent Crime and Law Enforcement Act, which deals with investigating the 
patterns and practices of violations of federally protected rights by law 
enforcement officers? 

Answer: The Special Litigation Section investigates patterns or practices of 
violations of federally protected rights by law enforcement agencies under Section 
14141 of the 1994 Violent Crime Control and Law Enforcement Act and the 
Omnibus Crime Control and Safe Streets Action of 1968, 42 U.S.C. § 3789d. The 
anti-discrimination provision of this statute prohibits discrimination on the basis of 
race, color, sex, or national origin by police departments receiving federal funds. 
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The Civil Rights Division has been active in pattern or practice enforcement across 
the breadth of the Division through investigations, lawsuits, and settlement 
agreements. The Division has ensured the integrity of law enforcement by more 
than tripling the number of settlements negotiated with police departments across 
the country from 2001 to 2006. During this Administration, the Civil Rights 
Division has successfully resolved fourteen pattern or practice police misconduct 
investigations involving eleven law enforcement agencies, compared to only four 
investigations resolved during a comparable time period of the previous 
administration. The Division also has filed more consent decrees (4 vs. 3) than in 
the preceding 6 years. In addition, we have issued more than six times the numbers 
of technical assistance letters to police departments (19 vs. 3). 

We are currently conducting ten Section 14141 pattern or practice investigations of 
police departments and monitoring eight agreements between the United States and 
police departments. In 2004 alone, the Division initiated four pattern or practice 
investigations against police departments. 

Overall, the Division has obtained significant relief under its police misconduct 
authority to prevent excessive uses of force, unconstitutional uses of canines, biased 
policing, and unconstitutional searches and seizures. The Division works with police 
departments to implement widespread reforms, including training, supervising, and 
disciplining officers and implementing systems to receive, investigate, and respond 
to civilian complaints of misconduct. The reforms instituted by large and small 
police departments pursuant to settlements with various departments have had a 
widespread impact and are being used as models by other police departments. The 
Division also cooperatively works with departments large and small to provide 
valuable expert technical assistance and guidance from experts with years of police 
management experience. 

Employment Discrimination 

26. Can you please describe recent enforcement efforts regarding Title VII of 
the 1 964 Civil Rights Act? 

Answer: The Civil Rights Division remains diligent in combating employment 
discrimination, one of the Division’s most long-standing obligations. Title VII of the 
Civil Rights Act of 1964, as amended, prohibits employment discrimination on the 
basis of race, color, religion, sex, or national origin. Most allegations of employment 
discrimination are made against private employers. Those claims are investigated 
and potentially litigated by the Equal Employment Opportunity Commission 
(EEOC). However, the Civil Rights Division’s Employment Litigation Section is 
responsible for one vital aspect of Title VII enforcement: discrimination by public 
employers. 
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Pursuant to Section 707 of Title VII, the Attorney General has authority to bring 
suit against a State or local government employer where there is reason to believe 
that a “pattern or practice” of discrimination exists. These cases are factually and 
legally complex, as well as time-consuming and resource-intensive. 

One recent case highlights our efforts. In United States v. City of New York, filed on 
May 21, 2007, the Division alleged that since 1999, the City of New York has 
engaged in a pattern or practice of discrimination against black and Hispanic 
applicants for the position of entrj'-level firefighter in the Fire Department of the 
City of New York (FDNY) in violation of Title VII. Specifically, the complaint 
alleges that the City’s use of two written examinations as pass/fail screening devices 
and the City’s rank-order processing of applicants from its firefighter eligibility lists 
based on applicants’ scores on the written examinations (in combination with scores 
on a physical performance test) have resulted in disparate impact against black and 
Hispanic applicants and are not job related and consistent with business necessity. 
The complaint was filed pursuant to Sections 706 and 707 of Title VII, and was 
expanded to include discrimination against Hispanics as a result of the Division's 
investigation. 

In Fiscal Year 2006, we filed three complaints alleging a pattern or practice of 
employment discrimination. In United States v. City of Virginia Beach and United 
States V. City of Chesapeake, the Division alleged that the cities had violated Section 
707 by screening applicants for entry-level police officer positions in a manner that 
had an unlawful disparate impact on African-American and Hispanic applicants. 

In Virginia Beach, the parties reached a consent decree providing that the cit>' will 
use the test as one component of its written examination and not as a separate 
pass/fail screening mechanism with its own cutoff score. On June 15, 2007, the 
court provisionally entered a consent decree in the City of Chesapeake litigation. 
Under the decree, the City will create a fund to provide back pay to African- 
American and Hispanic applicants who were denied employment solely because of 
the City’s use of a math test as a pass/fail screening device. The City also will 
provide priority job offers for African-American and Hispanic applicants who are 
currently qualified for the entry-level police officer job but were screened out solely 
because of their performance on the math test. The City will provide retroactive 
seniority to such hires when they complete the training academy. In addition, the 
City agreed that, while it will still use scores on the mathematics test in combination 
with applicants’ scores on other tests, it will not prospectively use the mathematics 
test as a stand alone pass/fail screening device. 


Public School Desegregation Consent Decree Cases 

27. Can you please describe recent efforts regarding the Division's examination of 
existing school desegregation consent decrees and court orders? 
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Answer: The Division continues its important work of ensuring that equal 
educational opportunities are available on a non-discriminatory basis. We remain 
active in pursuit of the Section’s mission and continue to pursue desegregation as a 
goal. The Division currently is a party to approximately 265 elementary and 
secondary school desegregation cases. To ensure that districts comply with their 
obligations, the Division actively reviews these desegregation cases to monitor issues 
such as student assignment, faculty and staff assignment and hiring, transportation 
policies, extracurricular activities, the availability of equitable facilities, and the 
distribution of resources. 

In addition to investigations conducted in districts where full case reviews have been 
initiated, the Section has opened more than 100 investigations since the beginning of 
FY 2004 - an average of well over 30 new investigations each year. This compares 
to the average of 16 new investigations opened by the Section in the last three years 
of the previous Administration (the only years for which we have such figures). 
These new investigations include more than 30 concerning desegregation issues. 
From the start of FY 2004 to the present, we have obtained litigated relief, entered 
into consent decrees, or engaged in out-of-court settlement agreements in more than 
90 instances. The relief we have received includes: eliminating one-race classrooms 
and schools; ensuring non-discriminatory hiring and promotion of faculty and 
administrators; improving facilities and educational opportunities at one-race 
minority schools; eliminating transfers that hinder desegregation; and eliminating 
racially separate class superlatives and honors. 
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